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Bylaw 12839
To amend the Lease with Edmonton Concert Hall Foundation.

To amend the Lease with Edmonton Concert Hall Foundation


Purpose

The purpose of this Bylaw is to amend the lease with Edmonton Concert Hall Foundation (ECHF), created under Bylaw 10957.

Readings

Bylaw 12839 is ready for Three (3) Readings.

This Bylaw is authorized under Section 191.1 of the Municipal Government Act, and requires a simple majority to pass. 

If Council wishes to give three readings during a single meeting, then prior to moving Third Reading, Council must unanimously agree “That Bylaw 12839 be considered for Third Reading”.

Advertising and Signing

This Bylaw does not require advertising.  The Bylaw can be signed and passed upon Third Reading.

Report Summary

This Bylaw amends the Winspear Centre Lease with ECHF:

· by granting ECHF the continued use of the City’s portion of the Winspear Centre parking lot as identified as Areas C and C1 on Schedule “D” in the Amending Agreement (the “Surplus Lands”) for a further 5-year period; and

· by granting ECHF an extension of its option to re-lease the Surplus Lands for the purpose of constructing additional facilities for a period ending March 16, 2011.

Report

· The proposed extension of the surrender date to March 16, 2006 for the Surplus Lands provides for a revenue sharing arrangement for the Winspear Centre parking lot during this period.

· The proposed ten (10) year option grants ECHF the right to re-lease the Surplus Lands for the purpose of constructing additional facilities.  Upon substantial completion of the additional facilities, the Surplus Lands will form a part of the ECHF premises as demised in the Winspear Centre lease.  In the event that ECHF fails to exercise the option to re-lease the Surplus Lands, the Surplus Lands shall revert to the City free and clear of all encumbrances and without any compensation payable by the City to ECHF.

Previous Council Action

· At the September 4, 2001 Transportation and Public Works Committee meeting, Bylaw 12839 was forwarded to City Council for the appropriate readings.

· At its meeting of May 15, 2001, Transportation & Public Works Committee approved the following motion:

“That the February 23, 2001, Asset Management & Public Works Department report (Item G.1.b) be referred back to the Administration to prepare a Bylaw that would amend the lease to:

a)
extend the lease of surplus lands for the purpose of constructing a future extension of the Winspear Centre Complex on the terms and conditions as outlined in Attachment 2 of the February 23, 2001 Asset Management & Public Works Department report; and

b)
include a revenue sharing formula for the parking lot with a five year term showing the City getting 0% of the revenue in 2001; 10% in 2002; 25% in 2003; 50% in 2004 and 100% in 2005.

Legal Implications

· The amending agreement is acceptable to the Law Branch as to form, and has been executed by ECHF.

Background Information Attached

1. Bylaw 12839

Approved as to Form

Corporate Services (Law Branch)

Approved as to Content

General Manager

W.D. Burn

CITY OF EDMONTON

BYLAW 12839

TO AMEND THE LEASE WITH EDMONTON CONCERT HALL FOUNDATION

DATED THE 21ST DAY OF MARCH, 1995, AS AMENDED

Whereas, pursuant to section 191.1 of the Municipal Government Act, Statutes of Alberta, 1994, ch M-26.1, Council may pass bylaws dealing with Amendment and Repeal of Bylaws;

Edmonton City Council enacts:

PART I - PURPOSE, DEFINITIONS and INTERPRETATION

PURPOSE


1 The purpose of this bylaw is to amend the lease with Edmonton Concert Hall Foundation (ECHF), created under Bylaw 10957.

DEFINITIONS
2 In this bylaw, unless the context otherwise requires: 

2 Defined words “Edmonton Concert Hall Foundation” mean the Tenant
2 “Bylaw” includes all Regulations made by the Administration pursuant to the authority of this bylaw;  

PART II - BYLAW 12839



WHEREAS pursuant to Bylaw 10957, the City approved the entering into of a Lease with the Edmonton Concert Hall Foundation for land at less than its fair rental value;



AND WHEREAS pursuant to Bylaw 11650, Council closed all that portion of the adjacent public road described as Area “C1” in Schedule “B1” to the Lease;



AND WHEREAS pursuant to Bylaw 11976 the Lease with the Edmonton Concert Hall Foundation was amended by including Area “C1” within the “Surplus Lands”, as such term is defined in the Lease.



NOW THEREFORE the Municipal Council of the City of Edmonton, duly assembled, hereby enacts as follows:

1.

The Lease as approved by Bylaw 10957 is hereby amended pursuant to the terms of the Amending Agreement attached as Schedule “A”: hereto.

READ a first time 






, 2001

READ a second time 






, 2001

READ a third time 






, 2001

SIGNED and PASSED





, 2001

CITY OF EDMONTON

MAYOR

CITY CLERK

THIS AMENDING AGREEMENT MADE THIS ______ DAY OF________________, 2001.

BETWEEN:

THE CITY OF EDMONTON

(the “City”)

- and -

EDMONTON CONCERT HALL FOUNDATION

(the “Tenant”)

A.
The City and the Tenant entered into a Lease dated March 21, 1995 and an Amending Agreement dated May 20, 1999, (collectively the “Lease”) wherein the City agreed to lease to the Tenant and the Tenant agreed to lease from the City in the manner stated in the Lease, all those City owned lands being described as Areas “C” and “C1” on the plan attached as Schedule “B1” to the Lease, (the “Surplus Lands”).

B.
The City is the owner of Area “C1” and being described on the plan attached as Schedule “B1” to the Lease; Area “C1” being public road and being located immediately adjacent to the Surplus Lands.

C.
On April 3, 1998, the municipal council of the City passed Bylaw 11650, thereby closing Area “C1” as described on the plan attached as Schedule “B1” to the Lease; 

D. Pursuant to that certain Amending Agreement between the City and the Tenant dated May 20, 1999, the City and the Tenant agreed to amend the Lease by including Area “C1” within the Surplus Lands, (the “Amending Agreement”).

E. The Tenant has requested and the City is in agreement to further amend the Lease as amended by the Amending Agreement, by permitting the Tenant to continue to lease the Surplus Lands in accordance with the Lease as amended by the Amending Agreement, subject to the terms and conditions as hereinafter stated.


NOW THEREFORE THIS AGREEMENT WITNESSETH that in consideration of the rent as payable by the Lessee to the City pursuant to the Lease as amended by the Amending Agreement, and in further consideration of the conditions and covenants herein contained, the parties hereto agree as follows:

1.
AMENDMENT OF LEASE
 

1.1

Article 25 of the Lease as amended by the Amending Agreement, is deleted in its entirety and in place thereof a new Article 25, such new Article 25 to read as follows:
“25.
SURPLUS LANDS

25.1
Commencing on the 17th day of March, 2001, to and including the 16th day of March, 2006, (the “Extension Period”), the Tenant shall, subject to the provisions of this Lease and in particular this Article 25, have the right to lease the Surplus Lands for the purpose of the operation of a motor vehicle parking lot on the Demised Premises, including the Surplus Lands (the “Parking Lot”).  The City and the Tenant acknowledge and agree that the City’s portion of the Parking Lot shall be calculated by dividing the total number of parking stalls located on the Surplus Lands by the total number of parking stalls located on the Parking Lot (the “City’s Portion”).  During the Extension Period, the Tenant shall pay to the City a percentage of the Net Revenue derived by the Tenant from the operation of the Parking Lot; the City’s percentage of the Net Revenue during the Extension Period shall be calculated based upon the City’s Portion and shall be as follows:

(a) Zero (0%) percent of the City’s Portion of the Net Revenue for the first year of the Extension Period;

(b) Ten (10%) percent of the City’s Portion of the Net Revenue for the second year of the Extension Period;

(c) Twenty Five (25%) percent of the City’s Portion of the Net Revenue for the third year of the Extension Period;

(d) Fifty (50%) percent of the City’s Portion of the Net Revenue for the fourth year of the Extension Period; and

(e) One Hundred (100%) percent of the City’s Portion of the Net Revenue for the fifth year of the Extension Period.

(the “Parking Rent”).  The Parking Rent shall be paid by the Tenant to the City no later than Fifteen (15) days immediately following the last month of every year during the Extension Period and without deduction for any costs or expenses incurred by the Tenant, together with a true and correct statement in writing signed and certified by an officer of the Tenant, showing in reasonable detail the Gross Revenue derived by the Tenant during the relevant year, and the Operating Expenditures incurred by the Tenant during the relevant year. For the purposes of this Section 25.1, the terms:

(i) “Gross Revenue” shall mean all revenue of any form derived by the Tenant during the Extension Period, including without limitation, from the operation of the Parking Lot or from any form of advertisement on the Parking Lot, but does not include any Sales Taxes.

(ii) “Net Revenue” shall mean Gross Revenue minus Operating Expenditures.

(iii) “Operating Expenditures” shall mean all reasonable expenditures incurred annually by the Tenant in the operation of the Parking Lot, including management fees, attendant wages, benefits and uniform charges, utility charges, banking fees, insurance, security services, maintenance, repairs, sweeping and cleaning, snow clearing, landscaping costs, professional fees, supplies and sundries, sign supply and services, and such other expenditures as may be approved by the City Manager, acting reasonably.  Notwithstanding any other provision of this Lease, for the purpose of calculating the annual Net Revenue payable by the Tenant to the City, the annual Operating Expenditures shall be limited to and shall not exceed Twenty-Five percent (25%) of the annual Gross Revenue, except as mutually agreed by both the City Manager and the Tenant, acting reasonably.

25.2

The Tenant shall maintain its Gross Revenue and Net Revenue records in such a manner as to permit the City to examine and verify accounts in relation to the Parking Lot upon demand.  The Gross Revenue and the Net Revenue must be verified at year-end by submission of an audited financial statement within One Hundred and Twenty (120) days of the end of every year during the Extension Period.

25.3
The Tenant shall establish with the City an approved admission procedure for customers of the Parking Lot.  If the Parking Lot is staffed with admission personnel, then a two-part receipt system will be required. A numerical order admission procedure must be kept for the Parking Lot if token dispensers are used or if occupied by monthly parkers. 

25.4

From and after the 17th day of March, 2001, and for a Ten (10) year period immediately thereafter (the “Option Term”), the City grants to the Tenant, the option to re-let the Surplus Lands (the “Option to Lease”).

25.5

Should the Tenant communicate in writing to the City Manager during the Option Term, that the Tenant is exercising the Option to Lease, then the Tenant shall within One (1) year of the date of the exercise of the Option to Lease, commence to construct the Additional Facilities and shall substantially complete the construction of the Additional Facilities within Two (2) years of the date of the exercise of the Option to Lease.  Upon the Tenant having substantially completed the construction of the Additional Facilities, the Additional Facilities shall for all intents and purposes be deemed to form part of the Demised Premises and all rights and obligations of the City and the Tenant as contained in this Lease, shall apply to the Additional Facilities, in the same manner as if the Additional Facilities had at all times formed part of the Demised Premises.

25.6 

At the time of the exercise of its option, the Tenant shall provide the City Manager with a conceptual design of the Additional Facilities, with evidence of adequate financing acceptable to the City Manager, acting reasonably.  Prior to commencement of the construction of the Additional Facilities, the Tenant shall provide the City Manager with a complete set of architectural and engineering plans and specifications, and with the name of the contractor.

25.7

From and after the date of the Tenant having commenced to construct the Additional Facilities as stated in Section 25.5, the City shall not be entitled to be paid the Parking Rent for any subsequent period as required pursuant to Section 25.1.

25.8

In the event that the Tenant shall during the Option Term exercise the Option to Lease but fail to commence to construct the Additional Facilities or have failed to substantially complete the construction of the Additional Facilities within the times specified in Section 25.5, then in any such case, the Tenant shall within thirty (30) days of the date of such failure by the Tenant to commence to construct the Additional Facilities or to substantially complete the construction of the Additional Facilities, as the case may be, restore the Surplus Lands to the condition it was in on the date of the exercise of the Option to Lease and surrender the Surplus Lands to the City, free and clear of all builders’ liens or other encumbrances, without any compensation payable by the City to the Tenant.  Should the Tenant fail to restore the Surplus Lands or discharge any builders’ liens or other encumbrances registered against the Surplus Lands, within the time stated in this Section 25.8, the City may at its sole discretion carry out all required restoration works or pay all monies required to discharge any builders’ liens or other encumbrances.  All sums paid or costs incurred by the City in performing such acts under this Section 25.8, together with interest thereon at the rate set out in Section 17.3 from the date each such payment was made or each such cost was incurred by the City to the date of payment by the Tenant, shall be payable by the Tenant to the City on written demand as Parking Rent.

25.9

For the purposes of this Article 25, the terms “commence to construct”,  “commenced to construct” or “commencement of construction” shall mean the construction of all footings and foundations required for the Additional Facilities and the terms “substantially complete” or “substantially completed” shall mean the construction of all floors, load bearing walls, roof structures and interior finishings required for the Additional Facilities.

25.10

Notwithstanding any other term or condition of this Lease, if as of the expiry of the Extension Period, the Tenant has not exercised the Option to Lease, the Tenant shall within Thirty (30) days of the expiry of the Extension Period, surrender the Surplus Lands to the City, free and clear of all builders’ liens or other encumbrances, without any compensation payable by the City to the Tenant (the “Surrender Date”).  From and after the Surrender Date, the Tenant hereby grants to the City, its agents, servants, workmen, licensees and invitees a free and uninterrupted right, license, liberty, privilege and easement in common with all other persons entitled thereto in the manner herein provided to use that certain portion of the Demised Premises as is shown outlined in red on the plan attached hereto as Schedule “D”, (the "Right-of-Way"), for the purposes of the operation of an access, together with all appurtenances thereto, and for the purposes of the operation of all forms of public utilities relating to such access, together with the appurtenances thereto.  The Right-of-Way 

shall be available to the City and its agents, servants, workmen, licensees and invitees desiring to use, enter, go, return, pass and re-pass, over and on the Right-of-Way for access to the Demised Premises and the Surplus Lands with or without motor vehicles or bicycles at all times both day and night and during each and every day in each and every year of the remainder of the Term from and after the Surrender Date.  During the Term, the Tenant shall be solely responsible for any maintenance and repair required to the Right-of-Way.”

1.2
The Plan attached hereto as Schedule “D” is hereby added to the Lease as a new Schedule “D”.

2.
TIME OF ESSENCE


Time shall be of the essence of this Amending Agreement, except as herein otherwise expressly specified.

3.
INCORPORATION OF TERMS OF LEASE AND AMENDING AGREEMENT


Except as expressly stated otherwise in this Amending Agreement, all terms and conditions of the Lease as amended by the Amending Agreement, shall remain in full force and effect and are hereby expressly incorporated into and form part of this Amending Agreement.


IN WITNESS WHEREOF the parties hereto have executed this Amending Agreement at the City of Edmonton, in the Province of Alberta, on the day and year first above written.



              



THE CITY OF EDMONTON as








Represented by the Manager of the








Land and Buildings Branch, Asset








Management & Public Works 








Department
APPROVED:






As to Form _______________________

Per:  ____________________________









Terry J. Loat                (seal here)

As to Content _____________________

EDMONTON CONCERT HALL FOUNDATION

PER: ______________________________
(seal here

August 23, 2001
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Routing:



Transportation & Public Works Committee, City Council

Delegation:


W. D. Burn

Written By:


T. Hazewinkel

August 23, 2001

Asset Management and Public Works Department

File: 2001PWL073
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