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QUASI-JUDICIAL STANDING COMMITTEE MINUTES
Monday, September 26, 2005

	MEMBERS:
	PRESENT:

	J. Batty, Chair
	J. Batty

	E. Gibbons
	E. Gibbons

	R. Hayter
	

	J. Melnychuk
	J. Melnychuk


ALSO IN ATTENDANCE:
J. Wright, Office of the City Clerk

A.
CALL TO ORDER AND RELATED BUSINESS
A.1.
CALL TO ORDER

Councillor J. Batty called the meeting to order at 1:30 p.m.

A.3.
ADOPTION OF MINUTES

MOVED  J. Melnychuk:

That the August 29, 2005, Quasi-Judicial Standing Committee meeting minutes be adopted.

CARRIED

FOR THE MOTION:
J. Batty, E. Gibbons, J. Melnychuk.

A.5.
EXPLANATION OF THE APPEAL HEARING PROCESS

Councillor J. Batty explained the appeal hearing process and asked if anyone objected to any Member of the Quasi-Judicial Standing Committee hearing the appeals.  No one objected.

Q.
MATTERS RELATED TO THE QUASI-JUDICIAL STANDING COMMITTEE

Q.1.
APPEAL HEARINGS

Q.1.a.

Appeal Notice – Vicky Winnifred Wong, 12020 – 76 Street NW, Edmonton – Order Issued Pursuant to Section 546(1)(c) of the Municipal Government Act
MOVED  J. Batty:
That the Committee hear from the following delegations:

V. Williams and P. Tymko, interested parties, representing Eastwood Community League.
CARRIED

FOR THE MOTION:
J. Batty, E. Gibbons, J. Melnychuk.

J. Wright, Office of the City Clerk, advised that Monica Leung would represent V. W. Wong, the Appellant.

Monica Leung, representing V. W. Wong, the Appellant, requested item Q.1.a. be dealt with after item Q.1.b. to allow V. W. Wong to be in attendance.
(continued on page  4)

Q.1.b.

Appeal Notice –Mammoth Properties Inc – 9651 – 106A Avenue NW, Edmonton – Order Issued Pursuant to Section 546(1)(c) of the Municipal Government Act
MOVED  E. Gibbons:

That item Q.1.b. be dealt with now:

CARRIED

FOR THE MOTION:
J. Batty, E. Gibbons, J. Melnychuk.

G. Fiddler, representing Mammoth Properties Inc, the Appellant, made a presentation and answered the Committee’s questions.  

A set of photographs of the subject property taken by Administration on September 26, 2005, was provided to G. Fiddler, and a second set was circulated to Members of the Committee and then filed with the Office of the City Clerk. 

J. Wilson, Planning and Development Department, made a presentation and answered the Committee’s questions.

Councillor J. Batty asked if G. Fiddler would like to provide closing comments or respond to anything arising from the other presentation.  
G. Fiddler did not wish to make a further presentation.

Councillor J. Batty asked if Administration would like to provide closing comments

J. Wilson, Planning and Development Department, did not wish to make a further presentation.

DECISION BY THE QUASI-JUDICIAL STANDING COMMITTEE ON APPEAL NOTICE - Mammoth Properties Inc. – 9651 – 106A Avenue NW, Edmonton – Order Issued Pursuant to Section 546(1)(c) of the Municipal Government Act
In dealing with this appeal, the Quasi-Judicial Standing Committee heard from G. Fiddler, representing Mammoth Properties Inc., the Appellant;  and J. Wilson, Planning and Development Department.  Recent photographs of the subject property were also reviewed.

On behalf of the Committee, Councillor J. Batty stated “We have had an opportunity to hear from G. Fiddler, on behalf of Mammoth Properties Inc., and we have heard from J. Wilson, from the Planning and Development Department.  We have also had an opportunity to look at, and consider, the photographs that were provided to us this afternoon.  We do feel that this property is untidy and unsightly pursuant to section 546 of the Municipal Government Act. Taking into consideration, the sight of the property and your comments, we will be upholding the Order. As you know from the questions that went out, you will have 30 days from the time that the Order is signed, in which to clean up.”
MOVED  J. Melnychuk:
	That the Order to Remedy Unsightly Property  (Pursuant to Section 546 of the Municipal Government Act) dated August 2, 2005, be upheld.
	Planning & Dev.


CARRIED

FOR THE MOTION:
J. Batty, E. Gibbons, J. Melnychuk.

(continued from page 2)

Q.1.a.

Appeal Notice – Vicky Winnifred Wong, 12020 – 76 Street NW, Edmonton – Order Issued Pursuant to Section 546(1)(c) of the Municipal Government Act
J. Wright, Office of the City Clerk, advised the Committee that V. W. Wong was not in attendance and that Monica Leung, would represent V. W. Wong, the Appellant.
Monica Leung, representing V. W. Wong, the Appellant, made a presentation, and answered the Committee’s questions. 

A set of photographs of the subject property taken by Administration on September 26, 2005, was provided to Monica Leung and a second set was circulated to Members of the Committee and then filed with the Office of the City Clerk. 

J. Wilson, Planning and Development Department, made a presentation and answered the Committee’s questions.
V. Williams, an interested party, representing Eastwood Community League, made a presentation and answered the Committee’s questions.  Copies of a letter and petition signed by 51 residents, as well as photographs, were distributed to Members of the Committee and a copy was filed with the Office of the City Clerk.
P. Tymko, an interested party, representing Eastwood Community League, made a presentation.
MOVED  J. Melnychuk:
That the Committee hear from Mark Leung, an interested party.

CARRIED

FOR THE MOTION:
J. Batty, E. Gibbons, J. Melnychuk.

Mark Leung, an interested party, made a presentation and answered the Committee’s questions.

Councillor J. Batty asked if Monica Leung would like to provide closing comments or respond to anything arising from the other presentations.  

Monica Leung made a further presentation.

Councillor J. Batty asked if Administration would like to provide closing comments or respond to anything arising from the other presentations.

J. Wilson, Planning and Development Department, did not wish to make a further presentation.

MOVED J. Batty:

That the Committee meet in private pursuant to section 4 of the Freedom of Information and Protection of Privacy Act.

CARRIED

FOR THE MOTION: 
J. Batty, E. Gibbons, J. Melnychuk.

The Committee met in private at 2:35 p.m.

MOVED J. Melnychuk:

That the Committee meet in public.

CARRIED

FOR THE MOTION: 
J. Batty, E. Gibbons, R. Hayter.

The Committee met in public at 2:41 p.m.

DECISION BY THE QUASI-JUDICIAL STANDING COMMITTEE ON APPEAL NOTICE - Vicky Winnifred Wong, 12020 – 76 Street NW, Edmonton – Order Issued Pursuant to Section 546(1)(c) of the Municipal Government Act
In dealing with this appeal, the Quasi-Judicial Standing Committee heard from Monica Leung, representing V. W. Wong, the Appellant; V. Williams and P. Tymko, interested parties, representing Eastwood Community League; Mark Leung, interested party; and J. Wilson, Planning and Development Department.  Recent photographs of the subject property were also reviewed.

On behalf of the Committee, Councillor J. Batty stated “We have taken into consideration the pictures that were shown to us and we did hear from Mark Leung, P. Tymko and V. Williams, and the Committee has moved that we will uphold the Order.”
MOVED E. Gibbons:

	That the Order to Remedy Unsightly Property  (Pursuant to Section 546 of the Municipal Government Act) dated July 12, 2005, be upheld.
	Planning & Dev.


CARRIED

FOR THE MOTION:
J. Batty, E. Gibbons, J. Melnychuk.

Q.1.c.

Appeal Notice – Bohdan Roman Martynkiw, 12204 – 113 Avenue NW, Edmonton - Order to Remedy Unsightly Property (Pursuant to Section 546 of the Municipal Government Act)

Councillor J. Batty asked if Members of the Committee had any questions to ask F. P. Tarulli, representing B. R. Martynkiw, or B. R. Martynkiw, the Appellant.
Members of the Committee did not have any questions to ask F. P. Tarulli, representing 
B. R. Martynkiw, or B. R. Martynkiw, the Appellant.
DECISION BY THE QUASI-JUDICIAL STANDING COMMITTEE ON APPEAL NOTICE - Bohdan Roman Martynkiw, 12204 – 113 Avenue NW, Edmonton - Order to Remedy Unsightly Property (Pursuant to Section 546 of the Municipal Government Act)
In dealing with this appeal, the Quasi-Judicial Standing Committee heard from F. P. Tarulli, representing B. R. Martynkiw, the Appellant; G. Heaton, Corporate Services Department (Law); and J. Wilson, Planning and Development Department on August 29, 2005.  Two sets of photographs of the subject property taken by Administration, one on August 29, 2005, and the other on July 4, 2005, were also reviewed.

On behalf of the Committee, Councillor J. Batty stated: “The Committee had an opportunity to consider the verbal presentation and also had an opportunity since the last meeting to review the prepared written material that was submitted to us and we will, therefore, provide you the written reasons on our decision.  The Order of the Committee to remove all of the materials is listed in Schedule A.  We will be varying the Order to comply by October 30, 2005.  This is the variance to the Order dated July 5, 2005.”
MOVED J. Batty:

	The Committee orders the Appellant to remove all of the materials listed in Schedule A to these reasons (Attachment 1 of the September 26, 2005, Quasi-Judicial Standing Committee minutes) by no later than October 30, 2005, failing which the City of Edmonton may enter the property to carry out the terms of the Order and charge the costs of doing so to the tax roll of the Appellant’s property.  For greater clarity, an item will have been removed if it has been taken away from the property entirely or if it is stored on the property in the garage or other structure such that no part of it is visible from any abutting property, roadway, sidewalk or lane.  Covering the material with tarps or plastic sheeting will not be sufficient to comply with this Order.   Storing them inside the garage or a properly constructed storage shed will comply with the terms of this Order.  If the Appellant builds a structure for storage, it is the Appellant’s responsibility to ensure that the structure conforms to the Zoning Bylaw, the Nuisance Bylaw and the Municipal Government Act (MGA).   

The Committee notes that while there was evidence of a small area of uncut grass and weeds in the July 4 photos, there was no evidence that the problem had persisted as of the date of the hearing.  The other portions of the lawn that were visible in the photos showed that the grass in these other areas is well kept and kept cut.  That portion of the July 5 Order is rescinded.  There is no evidence of any glass, axles, screens or piles of dirt in the photos provided by the development officer so those portions of the Order are also rescinded.
	Planning & Dev.




CARRIED

FOR THE MOTION:
J. Batty, E. Gibbons, J. Melnychuk.

O.
ADJOURNMENT
The meeting adjourned at 2:50 p.m.

______________________________

______________________________

CHAIR





CITY CLERK

Attachment 1

REASONS OF THE QUASI-JUDICIAL STANDING COMMITTEE

IN THE MATTER OF:

BOHDAN ROMAN MARTYNKIW 

APPEAL OF AN ORDER ISSUED ON JULY 5, PURSUANT TO THE MUNICIPAL GOVERNMENT ACT S. 546, TO REMEDY AN UNSIGHTLY PROPERTY LOCATED AT 12204-113 AVENUE, EDMONTON
I.
Background

This is an appeal to the Quasi-Judicial Standing Committee from an order issued pursuant to s. 546 of the Municipal Government Act on July 5, 2005 to remedy an unsightly property.  The Committee heard the appeal on August 29, 2005.  The Committee heard from the Appellant’s lawyer and from the bylaw enforcement officer who issued the order, John Wilson.  The Appellant was present but chose not to speak.  No other interested parties spoke.

The Appellant’s lawyer had filed a written argument and an affidavit sworn by Mr. Martynkiw with the City Clerk on Friday, August 26.  The Committee members did not receive them until the morning of the hearing.  The Committee heard presentations on the 29th but agreed to reserve its decision until September 26, 2005 to allow it time to consider the Appellant’s written material.  The Committee advised the Appellant that if it had any questions arising from the written materials, it would so advise the Appellant in advance and pose the questions on September 26.  If not, the Committee would render its decision on September 26.  The Appellant said that this was acceptable.  

On November 17, 2004, this Committee heard an appeal by the same Appellant from an order under the City’s Nuisance Bylaw #10406 to remedy an unsightly property at 12204-113 Ave. NW in Edmonton.  This is the same property that is the subject of this appeal.  This Committee varied that order.  The Appellant brought an application for judicial review to the Court of Queen’s Bench.  On June 22, 2005 the Court overturned the Committee’s decision and ordered a re-hearing on the grounds that the Committee had not followed proper procedures.

This appeal is not a rehearing of the earlier appeal.  Mr. Wilson gave evidence that the City had received three new complaints about the property from separate complainants in June and July of this year.  Accordingly, Mr. Wilson inspected the property on July 4, 2005 and on July 5, issued the order that is the subject of this appeal.  The matter was originally scheduled for a hearing on July 18, 2005 but on that date the Appellant asked for and was granted a postponement to August 29, 2005.

II.
Preliminary Issue - Abuse of Process
In addition to appealing the order on its merits the Appellant urges this committee to overturn the officer’s order because the conduct of members of City administration (“Administration”) prior to this hearing constituted an abuse of process.  The Appellant’s lawyer did not address this issue in oral argument but he deals with it in the written submissions.

A.
The Test for Abuse of Process

The Appellant does not define the concept of “abuse of process”, nor does he direct the Committee to any court decisions that have interpreted and applied this concept.   However, the Committee has found the decision of the Supreme Court of Canada in R. v. Regan  [2002] 1 SCR 297 to be helpful.

The onus is on the Appellant to establish an abuse of process.  He must show, firstly, that the public official with the power to investigate or commence proceedings misused that power in some way and that, secondly,  the misuse of that power either prejudiced that person’s right to a fair hearing or is so offensive that it would undermine public confidence in the integrity of the proceedings.   These are separate requirements: first, a wrongful act by a public official (sometimes described as “vexatious” or “oppressive”); and second a negative outcome, (either in the form of an unfair hearing or a loss of public confidence in the integrity of the proceedings).

B.
The Appropriate Remedy for an Abuse of Process

The Supreme Court of Canada in Regan, above, was ruling on an application to “stay” (or put a halt to) criminal proceedings on the grounds of an alleged abuse of process.  The Court noted that a stay of proceedings is only one remedy for an abuse of process and that it is the most drastic remedy because it means that the issue will never be decided on its merits.  Even if the basic elements of an abuse of process (as described above) are met, a stay will only be granted in extreme circumstances when two further conditions are met.  First, it must be shown that to proceed with a hearing on the merits will worsen the ill effects brought about by the abuse of process.  Secondly, it must be shown that there is no other remedy that could prevent the perpetuation of the injustice.

Strictly speaking, the Appellant has not asked for a stay of proceedings but it is asking the Committee to overturn the order simply on the basis of the Administration’s conduct regardless of the merits of the order.  The consequences of granting the Appellant the relief it requests are the same as the consequences of a stay of proceedings.  For that reason, the stringent test annunciated in Regan ought to apply here. 

C.
Analysis
The Appellant alleges that it was an abuse of process for the bylaw enforcement officer to have withdrawn the original order issued under the Nuisance Bylaw and to have issued a new order under s. 546 of the Municipal Government Act on July 5, 2005.  The Appellant does not explicitly state what the officer should have done.  If the Appellant is suggesting that the officer should not have withdrawn its original order and should instead have forced a rehearing of the old order, then the Committee rejects that suggestion.  A rehearing would mean that the Committee would be re-considering evidence about the state of the property as it was almost a year ago.  That would be pointless.  The property might have been cleaned up in the interim or it may have become unsightly for different reasons.   In any event, the officer testified, and the Committee accepts, that there were three new complaints about the property after the Court had overturned the original order.  The only sensible thing to do in the circumstances was to withdraw the original order and begin the investigation anew.

If it is the Appellant’s position that the abuse lies not in the withdrawal and re-investigation but in issuing the order under the MGA instead of the Nuisance Bylaw, then the Committee is also satisfied that this did not constitute an abuse of process.  

The Appellant argues, firstly, that proceeding under the MGA instead of the Nuisance Bylaw had the effect of reducing the amount of time he had to file his appeal, secondly, that it forced him to expend additional resources to appeal an order issued under a different piece of legislation and thirdly, that the issuing of the new order was an attempt to create the “illusion of multiple complaints in order to extract an Order to which the Administration is not entitled.”  In addition, the Appellant argues that by scheduling the matter for a hearing on July 18, 2005, knowing that the Appellant was unable to proceed, Administration was guilty of an abuse of process because this forced the Appellant to spend additional resources to speak to a postponement.  

1.
The Shorter Appeal Period

Both the MGA and the Nuisance Bylaw allow a designated officer to issue an order requiring a property owner to clean up “unsightly” property.   If the bylaw enforcement officer determines that a property is unsightly, he can issue an order under either piece of legislation.  Both pieces of legislation give the property owner the right to appeal the decision on its merits.  Under the terms of the City of Edmonton Procedures and Committees Bylaw #12300, both appeals would come before this Committee.  A property owner has 14 days to file an appeal under the Nuisance Bylaw.  He has seven days to appeal an order issued under s. 546 of the Municipal Government Act (“MGA”).

Was it an “abuse of process” for the officer to have proceeded under the MGA rather than the Nuisance Bylaw?  The Committee finds that it was not.  As stated above, the officer had a choice of proceeding under the MGA or the Nuisance Bylaw.  The Committee is not persuaded that the officer’s choice (though it shortened the appeal period) constituted the kind of “vexatious” or “oppressive” conduct that is necessary to establish an abuse of process.  If the Appellant is asking the Committee to infer some improper motive on the part of the officer in choosing the MGA route, then the Committee declines to make such an inference.

The Committee is also satisfied that choosing to proceed by way of the MGA would not undermine the public’s confidence in the integrity of this Committee or its procedures.  The seven-day appeal period is a feature of provincial legislation of general application.  All that is required to file an appeal is a written statement that the property owner wishes to appeal.  He is not required to follow any particular form or to state the grounds of the appeal.  No reasonable member of the public would be dismayed to find that a property owner had been held to this standard and it would certainly not undermine public confidence in the integrity of these proceedings.

The Committee is also satisfied that the shorter appeal period did not compromise the Appellant’s right to a fair hearing.  Again, the Appellant was not required to state grounds in order to file an appeal.  If he needed more time to prepare his case, then an adequate alternative remedy exists in the form of: a request for postponement.  The Appellant did request a postponement and the Committee granted it.

2.
Appealing an Order Issued Under Different Legislation

As noted above, both the Bylaw and the MGA allow the City to issue an order to clean up unsightly premises.  In either case, the Appellant would have to expend resources (either in the form of his money or his time) in preparing for and presenting his case.  In this instance, the Appellant retained a lawyer, filed an affidavit with numerous exhibits submitted written arguments and appeared at the hearing with his lawyer who presented his case to the Committee.  The Appellant does not specifically identify which of these steps, if any, would have been unnecessary had the bylaw officer proceeded by way of the Nuisance Bylaw instead.  The Committee finds that, with one possible exception, all of the evidence and argument the Appellant presented in this Appeal would have been equally relevant and helpful in an appeal of an order under the Nuisance Bylaw.

The one possible exception is the letter (attached as an exhibit to the Appellant’s Affidavit) from a real estate appraiser giving the opinion that the condition of the Appellant’s property would not cause neighbouring properties to lose market value.  Arguably the MGA raises the issue of market value and the Nuisance Bylaw does not.  The Nuisance Bylaw defines “nuisance” as “any condition on or around Property that is untidy, unsightly, offensive, dangerous to health or which interferes with the use and enjoyment of other property, and includes…”   There is no specific reference to “decline in market value” in that Bylaw.  Section 546 of the MGA authorizes an officer to issue a clean-up order if the property “because of its unsightly condition, is detrimental to the surrounding area.”  The section also states that “’detrimental to the surrounding area’ includes causing the decline of market value in the surrounding area.”

Under s. 546 of the MGA, it is possible, but not necessary, to prove detriment by establishing a decline in market value of surrounding properties.  The order appealed from makes no such allegation.  Nothing in the Appellant’s materials or presentation indicates that the bylaw officer ever told the Appellant that he intended to prove detriment in this manner.  At the hearing the bylaw enforcement officer never attempted to establish detriment in this manner.  The Appellant apparently chose to anticipate that argument and filed a letter that would (if accepted) negate one possible category of detriment.  Again the Committee finds that this conduct was not “oppressive or vexatious”, that it did not prejudice the Appellant’s right to a fair hearing and that no reasonable member of the public would lose confidence in the integrity of these proceedings as a result of this.

3.
The Illusion of Multiple Complaints

The Appellant alleges that the officer’s conduct was an attempt to give the “illusion” of multiple complaints.  This argument makes no sense.  The bylaw officer testified and the Committee accepts as fact that three people complained about the property in June and July of this year.  There is no need to create an “illusion” of multiple complaints.  There were multiple complaints.  In any case, the issue is not how many people complained but whether any of the complaints has merit.  If there was any attempt to create any “illusion” in this regard, the Committee wishes it to be known that it is not fooled.

4.
Scheduling the Hearing

The Appellant also alleges that Administration was guilty of an abuse of process in its handling of the scheduling of this matter.  He alleges that they knew from the outset that the Appellant was unable to proceed on the original scheduled date for the hearing, July 18, 2005 “but treated the advice as a request for postponement, forcing Mr. Martynkiw to expend additional financial resources to retain counsel for his July 18, 2005 appearance to request a postponement.”  The Appellant goes on to say that Administration should have simply scheduled the hearing for August 29 at the outset. 

It is the practice of this Committee to schedule the hearing of appeals for the next available meeting of the Committee.  There are good reasons for that practice, especially when dealing with orders to remedy unsightly properties.  These orders are usually issued in response to complaints from neighbours who would have a legitimate interest in seeing that the appeal is dealt with in a timely fashion.   Moreover, these neighbours, or any other interested party, can make a presentation to the Committee at the hearing of the appeal without having to register in advance.  They can simply show up at the appointed time for the hearing and speak to it if they wish.  The only way to take into account the interests of these third parties is to set the matter down for a hearing at the earliest available date and, if necessary, consider a postponement at that time.  If there are no third parties who object and the Committee is satisfied that the request to postpone is reasonable, it will be granted.  Administration however, cannot consent to a postponement.  This may compromise the interests of third parties who may not yet have come forward.  Requiring the Appellant to appear to speak to the adjournment was not an abuse of process.  It did not compromise his right to a fair hearing and no reasonable member of the public would lose confidence in the integrity of these proceedings as a result of it.  

III.
Merits of the Case
A.
Facts - the Condition of the Property

The Appellant submitted a series of photos of his property and the surrounding area.  His house is on the northwest corner of the intersection of 122 Street and 113 Avenue.  A laneway abuts the west boundary, so the only directly abutting property is the house to the north.  The Appellant’s property is rectangle that runs east and west.   His house, a small bungalow, is located toward the eastern side of the property.  A two-car garage with a driveway onto the avenue is on the west side of the property.  Between the house and garage is a large backyard.   Trees and shrubs screen the backyard from the avenue to the south (or at least they do so in summer when these pictures were taken).  The house and garage and more trees and shrubs provide some screening to the east and west.  The backyard is not well screened from the property to the north.

The Appellant’s photos show that the property is in a residential neighbourhood with some commercial or industrial uses nearby.  The Appellant provided a series of photos of the surrounding area for the purposes of comparison with his own property.  In particular, one set of photos shows a house in the area whose roof trusses have been removed and stored in the weed-infested yard, in plain view of the street along with other construction materials and debris.  Another photo is of an abandoned car in a yard choked with weeds.  Another photo shows a weedy vacant lot adjacent to a commercial building. 

The bylaw officer also submitted a series of photos taken on July 4 and August 29, 2005.  Most of these photos were taken from the property to the north.  The rest were taken from the public roads, lane or sidewalk.  The July 4 photos taken from the neighbour’s backyard depict the Appellant’s backyard between the house and the garage.  This area is separated from the neighbour to the north by a low fence made out of various materials some of which are not opaque and none of which is tall enough to provide any useful screening. 

Using these July 4 photos the Committee is able to describe what a person would have seen from that property looking south to the Appellant’s yard on that day.

a) The Fence

Starting with the fence on the north boundary of the Appellant’s property, we see that the western most section is a normal, attractive wooden fence.  After a few feet the regular wooden fencing stops.  Instead there is a barrier made firstly of a rusty old set of mattress springs, then a couple of sheets of weathered plywood and particle board and a long stretch of loose wire mesh of the kind used to underlay stucco.  A large surplus portion of this mesh is left attached in a loose roll.  

b)
The Area between the Garage and the Fence

On the other side of the fence, starting in northwest corner of the yard and moving eastward, the Committee sees, firstly, a tall shelf right against the north wall of the garage near the northwest corner of the garage.  On top of that shelf, at a height of about five feet, is a stack of metal beams and long two-by-fours.  Beneath the shelf are two large propane tanks with a piece of what appears to be plywood leaning up against them.  A few feet east of that is a larger collection of materials stacked against the fence on the north property boundary.  There is a car tire on top of which rests what appears to be a sheet of metal or wood, perhaps an old door.  On top of that is a set of bicycle handlebars.  To the north of that, there is a large pile (four or five feet tall and at least as wide and deep) of some kind of material covered in a sheet of black plastic.  To the east of that is some kind of plywood table or platform, with the rim, wheel and tube of a bicycle sitting on it.  On top of that are a sheet of plywood and some short pieces of lumber.  Next to that are several dozen concrete pavers stacked on the ground.  

c)
The Area to the East of the Garage

Across the walkway, immediately to the south is another pile of materials lying near the east wall of the garage at the northeast corner.  These include a sitting bench beneath which is a small pile of material, covered in more black plastic sheeting weighed down with pieces of lumber.  On top of the bench is a large black metal box (or perhaps it is two boxes) with a two-by-four resting on top, a small plywood box and two old paint cans.   Behind that, running parallel to the garage wall is a pile of metal pipes or canisters, six to 12 inches in diameter and some pieces of lumber of various sizes.  

d) The Area Against the North Fence between the Garage and the House 
Immediately to the east of the concrete pavers, near the fence is a shelving unit with a stack of metal beams, old lumber and plastic tarps resting on top at a height of about five feet.  Some more concrete pavers and a plastic tub are stored between the fence and the shelf.  The fencing at this point is wire mesh.  East of that, against the fence, is a corrugated metal shed with a couple of small pieces of plywood, drywall or some similar material leaning against it.  Immediately east of that is a patch of long grass and tall weeds.  Further east against the fence, we see a rusted metal cylinder lying on its side and filled with fire wood.  The cylinder is three or four feet in diameter and in length.  Next to that is a rusty oil drum topped with what appears to be an old table top and some old pieces of wood.  To the east of that is a stack of material (about three feet by four feet by six feet) covered in black plastic sheeting.   The material under the sheeting appears to be plywood, drywall or some similar material.  A sheet of weathered plywood rests against the stack, and a few pieces of old lumber are piled on top.

The officer also provided 11 photos from the same vantage point taken on August 29.  The fence looks the same.  All of the bicycle parts, concrete pavers, piles of newer and older lumber, scrap metal and tarps that were noted in the July 4 pictures are still stacked in and around the garage.  They have been joined by more pieces of lumber.  The latter appear to be new and could be part of an ongoing project.  There are also a couple of sections of wrought-iron fence or railing and some other miscellaneous materials whose precise identity is hard to determine.   The homemade shelf looks exactly the same.  The rusty tank, the oil drum and the tarped stack of materials at the northeast corner of the property appear exactly as they did in the July 4 photos.  There is no sign of tall grass or weeds in these more recent photos. 

The officer also provided the Committee with two photos of the front of the house taken on July 4 from the public roadway.  The front yard and the house itself are well maintained and tidy, except for the presence of a large metal structure that appears to be about four feet by four feet at its base and about five feet tall.  It appears to be a component from a commercial or industrial building, perhaps the cover for an HVAC system or some other large mechanical component.  Its presence in the Appellant’s yard is unexplained and unapparent.  It was still there when the officer took a photo of the front yard on August 29.

The officer also provided three photos taken on July 4 from 113 Avenue of the vehicles parked in the Appellant’s driveway.  One is an old van whose right rear axel rests on blocks.  The officer gave evidence that there was a pile of debris underneath the van but it is not visible in the photos.  The other vehicle is a pick-up truck with a canopy.  It is also an older vehicle and somewhat rusty but it shows no obvious signs of being undriveable.  Both vehicles were in the driveway in the August 29 photos and the van appears to be still on blocks.

B.
Is the Property Unsightly and Detrimental to the Surrounding Area?

As stated above, the order that is the subject of this appeal was issued pursuant to s. 546 of the MGA.  In his written and oral arguments, Counsel for the Appellant makes the following arguments.

1. That an order may only be issued under this section if two conditions are met.  Firstly, the property must be unsightly, a condition that is defined to include “a serious disregard for maintenance or upkeep” or a physical deterioration of a structure.  Secondly the unsightly condition must have caused a detriment to the surrounding area.  “Detriment” is defined to include a loss in the market value of surrounding properties.

2. The onus is on the bylaw officer to show that these two elements have been met and that any doubts must be resolved in the Appellants.

3. There is no evidence of deterioration of any structures.

4. There is no evidence of serious lack of maintenance or upkeep.  The materials identified in the order are mainly materials that the Appellant intends to use in the course of various household projects.  In that sense they are part of the normal maintenance and upkeep of the property.   In any event their presence is temporary. 

5. The property is not “unsightly” in the ordinary sense of that word (that is “unpleasant to look at” or “ugly”).

6. The property is not unsightly in comparison to other properties in the neighbourhood (photos of which the Appellant submitted with his affidavit.)

7. Any alleged unsightliness cannot be a detriment to the surrounding area, because the backyard, where most of the clean-up is required, is largely screened by shrubs and trees.  Any impact on the property to the north can be rectified through construction of a fence.  The Appellant deposes that his neighbour plans to do just that.  

8. Administration must prove detriment in the form of a decline in market value and has failed to do so.  The Appellant has submitted an opinion from an appraiser who says that the market value of surrounding properties would not have declined as a result of the condition of this property.

9. Seven of the Appellant’s neighbours have written to say that they do not object to the condition of the Appellant’s property, therefore it is not unsightly or detrimental. 

The Committee accepts the first second and third arguments summarized above and rejects the remainder of the arguments.

Administration must show, first of all, that the property is “unsightly”.  The definition of that term is not exhaustive.  It includes physical deterioration of structures and a serious lack of maintenance or upkeep but it is not limited to those things.  A property may be the subject of a s. 546 order if it is unsightly in one of these two specified ways, or if it is unsightly in the ordinary sense of “ugly or unpleasant to look at.”  The Committee respects the right of property owners to carry out projects and store goods in their yards and does not expect everyone’s backyard to be a showpiece.  Orders to remedy unsightly property entail intrusion on property rights, as well as effort and expense on the part of the owner.  They should be upheld only when the condition to be remedied is so bad that no reasonable neighbour could be expected to tolerate it.  

The second arm of the test is proof of detriment.  Again the MGA definition of that term is not exhaustive.  It includes, but is not limited to, loss of market value of surrounding properties.  In his submissions to the Committee, the bylaw officer mentioned that the complainants were worried about their property values.  The Committee does not believe that the officer was attempting to prove loss of market value by making this statement.  If he was, then the Committee certainly does not accept this as evidence of decline in market value.  The Appellant submitted an appraiser’s opinion saying that there would be no such decline.  The Committee will not comment on the merits of that opinion because there is no positive evidence of potential decline in market value therefore it is not relevant.   Administration does not and cannot rely on decline in market value to prove detriment.   If the order is to be upheld, detriment must be shown in other ways.

This property is part of a residential neighbourhood.  People’s homes are an investment but they mean more than that to their owners.  Their homes and their neighbourhoods are also a source of pleasure and pride.  The pleasure or pride that a person takes in his home or neighbourhood is diminished when a neighbouring property is in an intolerable state of unsightliness.   Extreme unsightliness can, in and of itself, be a detriment to the surrounding area, especially in a residential neighbourhood, where people place value on attractive surroundings.  The question is whether the unsightliness would seriously and unreasonably interfere with a reasonable person’s enjoyment of his own property or of public places such as parks and streets.  The text is an objective one.  It is not necessary for the Committee to hear direct evidence from a witness to the effect that his enjoyment of his property or neighbourhood amenities has been diminished.  The Committee can infer such a detriment from the condition of the property itself.  

The fact that there are other properties in the area that are seriously derelict is relevant but not determinative.   It is relevant because it helps to show the general character of the neighbourhood.  If the subject property is unsightly but it is really no worse than the rest of the houses, it may not be “unsightly” according to local standards or it may, for that same reason, not be a detriment.  The Committee will be very reluctant to find that an entire neighbourhood is so unsightly as to lower the general standards of attractiveness and upkeep.  Part of the purpose of s. 546 is to create solutions to unsightly properties not to legitimize and entrench them by holding all neighbours to the standard of the lowest common denominator.  In this case, the Committee finds that the evidence submitted by the Appellant of other properties in the neighbourhood is not sufficient to lower the general standard of tidiness and upkeep.  On the contrary this appears to be a normal, well-maintained residential community with a few isolated examples of unsightliness.

The letters of non-objection from surrounding property owners are also relevant but not determinative.  The Committee must take into account the location of these properties.  One of the writers provides no address and no precise location of his house and merely says that he lives nearby.   One writer provides an address that is three blocks away.  The rest give addresses that are within a few doors of the Appellant’s house.  However, none of them abuts the property and none has a view into the Appellant’s backyard.  The neighbour to the north has such a view and it is well depicted in the officer’s photos.   The fact that these more distant and less directly affected neighbours do not object is neither surprising nor persuasive.

The Appellant concedes that that northern neighbour does have a clear view of the backyard but argues that this can be remedied if the neighbour carries out his plan to build a fence.  A solid, six-foot fence would no doubt be helpful and the Committee heard secondhand evidence that the neighbour intends to build one.  However, the fact remains that none existed on the date of this hearing.  The Appellant’s neighbour is not obligated to build one.  If the Committee finds that a property is detrimental to a neighbour because of its unsightliness, it would be unfair to the neighbour to expect him to remedy the situation by building a fence.  It is up to the owner of an unsightly property to remedy it, not the innocent neighbour.

Before considering in detail the evidence about the condition of the property the Committee wishes to note that there were a couple of statements made at the hearing which are not relevant to the issues on appeal and on which the Committee will not rely.  At one point the officer compared the current condition of the property with its condition when the first order was issued in October of 2004.  That statement is irrelevant and is disregarded.  The only relevant points in time are the condition of the property at the July 4, 2005 inspection and the re-inspection on the day of the hearing.  There was also some discussion and documentary evidence about whether the two vehicles were registered or insured.  Some of that evidence may have been relevant to a charge under the Nuisance Bylaw but it is not relevant to this appeal.  It is disregarded.  This Committee is concerned with whether the vehicles are unsightly causing a detriment, not whether they are registered or insured.

DECISION OF THE CITY OF EDMONTON QUASI JUDICIAL STANDING COMMITTEE
The Committee finds that the property is in an unsightly condition.  The property shows a serious lack of maintenance or upkeep, it is ugly and it is unpleasant to look at.  Anyone with a view of the backyard, especially the neighbour to the north, would not be able to enjoy his own backyard because large portions of the backyard are used for storage of new and used construction materials.  The nature of these materials (most of which appear to have been salvaged) and their sheer quantity is out of character for a residential neighbourhood.  Portions of this backyard, especially the area closest to the north boundary, resemble a scrap yard more than a private home.  This is not something that a reasonable neighbour should have to tolerate. The Committee does not accept that the presence of these materials is temporary.  As noted, most of these materials were untouched in the almost two-month interim between the initial inspection and the re-inspection.  A property owner may store large amounts of building materials on his property while he has projects underway, but the projects must be carried out reasonably promptly so that the materials are not visible for longer than reasonably necessary.  The evidence before us convinces the Committee that these materials are being stockpiled for some eventual use rather than temporarily stored for projects that are in progress or imminent.  They must be removed.

As for the two vehicles, the Committee finds that it is reasonable for a property owner to park vehicles in his driveway for his personal use.  Sometimes such vehicles will be older and perhaps a little beat up and for that reason may be considered “unsightly” in the sense of “ugly or unpleasant to look at.”  Nevertheless, if such a vehicle is actually being driven by its owner, its unsightliness is something that a reasonable neighbour should tolerate.  However, if the vehicle is undriveable and is simply being stored, it is not reasonable to expect a neighbour to tolerate the sight of it.  There was no evidence that the truck is undriveable.  The Committee will give the owner the benefit of the doubt and assume that he is using it for transport and allow it to remain.  The van, however, is up on blocks and has been since at least July 4.  The Appellant is merely using his driveway to store a derelict vehicle and it must be removed together with any auto parts, material or debris stored underneath it.

The Committee notes that the officer’s order describes the general nature of the items to be removed, without always specifying them. The Committee understands what the terms of the order required, but the Appellant expressed some genuine confusion over what they meant.  Therefore the Committee will vary the order for the purpose of providing specificity or for the purpose of deleting particulars that the Committee considers unwarranted or unsupported by the evidence.  The Committee is satisfied that all of the items that it is ordering the Appellant to remove would have been included in the July 5 order for removal.
Schedule A

List of Items to be removed.

	Location
	Items to be Removed

	The north boundary of the property
	· Rusted bed springs
· Sheets of Plywood and particle board that are propped up to form a barrier.

· Excess wire mesh



	Area between garage and fence
	· Lumber and metal beams stacked on top of shelf near northwest corner of garage
· Propane tanks

· Sheet of plywood leaning up against propane tanks

· Car tire

· Sheet of plywood (or metal or door) lying on top of car tire

· Bicycle parts including handlebars, rim, tire and tube

· Concrete pavers (does not include pavers that are lying flat on the ground for use as a paved surface)

· Pile of material covered by black plastic sheeting (including sheeting)



	Area to the east of the garage
	· Material lying underneath the bench, covered in black plastic sheeting (including the sheeting and the wood used to weigh it down)
· Large black boxes on top of the bench

· Paint cans

· Metal pipes and lumber lying parallel to the east wall of the garage



	Area against the north boundary between the house and the garage.
	· Metal beams, lumber and plastic tarps stacked on top of shelving
· Plastic or metal containers and concrete pavers stored between shelving unit (does not include pavers that are lying flat on the ground for use as a paved surface).

· Metal tank containing firewood (does not include firewood).

· Oil drum including plywood cover.

· Stack of plywood or drywall or similar material covered in black plastic sheeting.



	Front yard
	· Grey metal structure approximately four feet by four feet by five feet.



	Driveway
	· Blue van and any parts material or debris stored under it.
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