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	Recommendation:

That the August 26, 2009, Corporate Services Department report 2009COL018 be received for information.


Report Summary

This report provides information  regarding the decision-making processes that would come into play were EPCOR to propose the material sale, transfer, lease, exchange or other disposition of any of EPCOR’s assets within the city of Edmonton and/or assets formerly belonging to the City of Edmonton.
Previous Council/Committee Action
At the July 22, 2009, City Council meeting, the following motion was passed:
That Administration bring forward a report describing the decision-making processes that would come into play were EPCOR to propose the material sale, transfer, lease, exchange or other disposition of any of EPCOR’s assets within the city of Edmonton and/or assets formerly belonging to the City of Edmonton.

Report
EPCOR’S material assets in the city of Edmonton (Edmonton), and those formerly belonging to the City, all of which are within Edmonton, are regulated assets of an electric power distribution or transmission type, or water treatment, waste water treatment and water distribution type.  The sale, transfer, lease, exchange or other disposition of such assets must conform to various agreements, bylaws, legislation and regulation depending on the nature of the asset.  The manner in which a particular decision is made regarding the disposition of material assets is determined by the operation of the Unanimous Shareholder Agreement, the Public Utilities Act, the Alberta Utilities Commission Act, the electrical power and water distribution franchise agreements, and/or the Gold Bar Master Agreement.
Material Dispositions
The Unanimous Shareholders Agreement (USA) between the City and EPCOR Utilities Inc. (EPCOR) mandates that no sale, transfer, lease, exchange or other disposition of:

a) all or substantially all of EPCOR’s assets; or 

b) the assets of any subsidiary of EPCOR, where those assets represent a material amount of the assets of EPCOR

may occur without the approval of the City as Shareholder.  
Likewise, section 190 of the Alberta Business Corporations Act requires the approval of the Shareholder for the sale, lease or exchange of all or substantially all of the property of a corporation.
Any request for Shareholder approval would be brought to members of City Council in their role as Shareholder for determination.
Electricity Transmission and Distribution Assets

Regulatory requirements must also be met if EPCOR were to propose the sale of a material electricity transmission and/or distribution asset.  Because EPCOR’s distribution and transmission business is a designated public utility under the Public Utilities Designation Regulation, the Public Utilities Act (PUA) mandates that the sale of shares, property or franchises related to that business be approved by the Alberta Utilities Commission (AUC).

Under the Alberta Utilities Commission Act, in using its broad powers in the granting of such approvals, the AUC must commence a proceeding when it determines that its decision may directly or adversely affect the rights of a person.  Therefore, if EPCOR were to make an application to the AUC for the sale of shares, property or franchises, a hearing would undoubtedly take place.   The City would have the right to become an intervener in any application submitted to the AUC if the City passes a resolution authorizing the involvement.
In relation to a proposed disposition of a material distribution asset, the electric power franchise agreement between EPCOR and the City would also impact such a disposition.  Under this franchise agreement, EPCOR Distribution Inc. (EDI) has the exclusive right to distribute electric power within Edmonton.  From a practical perspective, EDI would not be able to sell its distribution assets without the assignment of the franchise agreement, as any prospective purchaser would be unable to make use of the assets within Edmonton without the assignment.  The franchise agreement provides that the agreement cannot be assigned in part or in whole, except to a wholly owned subsidiary of EPCOR, without the written consent of the City, which may be withheld for any reason.  Any consent by City Council to an assignment of the franchise agreement would be made through a Bylaw.
Water Treatment, Waste Water Treatment and Water Distribution Assets
In addition to the prohibition of the USA regarding the disposition of a material asset without Shareholder approval, any proposed disposition of water treatment, waste water treatment and water distribution assets would be subject to other commercial and legal hurdles.  
The Gold Bar Master Agreement effective March 31, 2009, between the City and EPCOR Water Services Inc. (EWSI) precludes EPCOR from transferring or assigning all or any portion of or any right in or to the Gold Bar Facility, the Wastewater Treatment Assets, the Transferred Biosolids Facilities, or the Master Agreement itself without the prior written consent of the City.  This consent may be given or withheld in the absolute discretion of the City.  A request for consent would ultimately go to Council for determination.
In addition to the explicit restriction on the transfer of the Gold Bar Facility, there are several implicit restrictions that would preclude the transfer of the Gold Bar Facility by EPCOR without the City's consent.  
First, the operation of the Gold Bar Facility requires an Approval to Operate from Alberta Environment.  Currently, that approval is held by the City of Edmonton for the entire Sanitary Utility (which includes the Collection and Transmission System as well as the Treatment System).  Accordingly, any proposed transfer of the Gold Bar Facility would require the consent of the City (as Approval holder). 
In addition, the Gold Bar Facility is a component of the Sanitary Utility, which is regulated by City Council.  Any proposed transfer would require the approval of City Council as regulator with respect to the operations. 
The water distribution franchise agreement between EPCOR and the City would also be a factor.  Under this franchise agreement, EWSI has the exclusive right to provide water services within Edmonton.  From a practical perspective, EWSI would not be able to sell its distribution assets without the assignment of the franchise agreement, as any prospective purchaser would be unable to make use of the assets within Edmonton without the assignment.  The franchise agreement provides that the agreement cannot be assigned in part or in whole, except to a wholly owned subsidiary of EWSI or EPCOR, without the written consent of the City which may be withheld for any reason. Any consent by City Council to an assignment of the franchise agreement would be made through Bylaw.
Policy

The information in this report conforms with the relevant legislation and agreements in place relating to EPCOR.
Focus Area

The information in this report supports the strategic goal of ensuring Edmonton’s financial sustainability.
Others Approving this Report

· L. Rosen, General Manager, Asset Management and Public Works Department
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