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THIS AGREEMENT MADE THIS _____ DAY OF _______________, 2003.

BETWEEN:


THE CITY OF EDMONTON

- and -


ECONOMIC DEVELOPMENT EDMONTON
WHEREAS:

A) In order to assist EDE in the operation of EDE, the City is in agreement to loan to EDE the Principal for the purpose of financing a projected cash deficiency of EDE, all as more specifically stated in this Agreement.

IN CONSIDERATION of the Principal lent to EDE by the City, the City and EDE agree as follows:

1.
DEFINITIONS


1.1.

In this Agreement unless there is something in the subject matter or context inconsistent therewith:



1.1.1.
“Agreement” means this Agreement;



1.1.2.
“City” means The City of Edmonton, a municipal corporation, and its successors and assigns;



1.1.3.
“Department” means the Corporate Services Department of the City;



1.1.4.
“Event of Default” means any of the following:





1.1.4.1

EDE defaults in the repayment of the Principal or the payment of interest in the manner described in Article 3 or defaults in the performance or observance of any of the terms, covenants and conditions herein contained to be performed by EDE, and such default continues to exist for a period of ten (10) days following the giving of written notice thereof by the City to EDE; and





1.1.4.2.

EDE makes an assignment for the benefit of creditors, or becomes bankrupt, or makes application for the relief under the provisions of any statute now or hereafter in force concerning bankrupt or insolvent debtors, or any action is taken with a view to the winding-up, dissolution or liquidation of EDE;



1.1.5.
“EDE” means Economic Development Edmonton, a corporate body, and its

 



successors and assigns;



1.1.6.
“General Manager” means the General Manager of the Department or his or her 




designate;



1.1.7.
“Parties” means the parties to this Agreement and “Party” means any one of them;



1.1.8.
“Person” means an individual, a partnership, a corporation, a trust, an unincorporated organisation, a government, or any department or agency thereof, and the heirs, executors, administrators or other legal representatives of any individual; and,



1.1.9.
“Principal” means the sum to be determined in an amount not to exceed One Million Five Hundred Thousand Dollars ($1,500,000.00).

2.
CONDITIONS PRECEDENT


2.1.

Notwithstanding any other term or condition of this Agreement, this Agreement and the lending by the City to EDE of the Principal as contemplated by this Agreement are expressly subject to and conditional upon the following events occurring:



2.1.1.
passage by the municipal council of the City, prior to the 22 day of October, 2003, or such other date as may be mutually agreed in writing by the General Manager and EDE, of a Bylaw authorizing the  loan to EDE of the Principal, and in all respects, the compliance by the City with the requirements of the Municipal Government Act, R.S.A. 2000, ch. M-26, and any amendments thereto, or any repealing or replacement legislation, in so far as such legislation affects the City’s power to loan the Principal; and


2.2.
In the event that the conditions precedent as contained in this Article 2 are not fulfilled by the dates specified and the requirement for the fulfilment of such conditions precedent is not waived by EDE and the City, then in such case, this Agreement shall be deemed to have been mutually terminated by the City and EDE and all rights and obligations of the City and EDE pursuant to this Agreement shall be at an end and this Agreement shall terminate without any legal proceedings being taken or other act being performed by the City.


2.3.

The conditions precedent contained in Article 2, are for the mutual benefit of the City and EDE and may only be waived upon the mutual written agreement of the City and EDE.


2.4.

All costs incurred by the City and associated with the fulfilment of the conditions precedent as contained in Article 2, including administrative and advertisement costs and application fees, shall be borne solely by the City.

3.
LOAN


3.1.

The City shall pay to EDE the Principal, the amount not to exceed One Million Five 



Hundred Thousand Dollars ($1,500,000.00).


3.2.

EDE shall pay to the City in lawful money of Canada at the address stated in Article 8, the Principal together with interest at the rate of the City of Edmonton’s monthly short-term interest rate per annum, compounded annually, by the 30th day of September 2004, on which date the balance of the Principal then outstanding and all unpaid interest shall become due and payable in accordance with Schedule “A” as may be amended by agreement of the Parties.


3.3.

Notwithstanding any term or condition herein contained, EDE shall have the privilege of paying the whole balance of the Principal or interest owing hereunder, or any part thereof without notice, penalty or bonus.

4.
DEFAULT

4.1.

In the event of an Event of Default, without limiting any rights of the City under this Agreement, the Principal and interest payable under this Agreement, shall, at the option of the City, become due and payable in like manner and to all intents and purposes as if the time herein mentioned for payment of the Principal and interest had fully come and expired, and so long as the Principal or interest owing hereunder, or any part thereof remain unpaid or owing on the security hereof, or during the continuance of this Agreement, EDE shall pay interest as above provided on the Principal and interest owing hereunder, or any part thereof or on so much thereof as shall for the time being remain due, owing or unpaid during the continuance of this Agreement, such interest to be compounded annually.  Additionally it shall be lawful for the City, and EDE grants full power and right to the City to:



4.1.1.
Set-off the amount owing or payable by the City to EDE from any monies payable by the City to EDE for as much of the Principal and interest owing hereunder, or any part thereof or on so much thereof as shall from time to time be or remain due and owing by EDE to the City, together with all costs, charges and expenses to the City;



4.1.2.
Claim and receive all monies owing or payable from any source to EDE for as much of the Principal and interest owing hereunder, or any part thereof or on so much thereof as shall from time to time be or remain due and owing by EDE to the City, together with all costs, charges and expenses to the City.  EDE hereby irrevocably assigns to the City any monies owing or payable from any source to EDE and presentation of this Agreement by the City to any such third party shall be sufficient evidence of the City’s right to such monies without further investigation or the requirement of notice to EDE.  


4.2.

All sums paid by the City by reason of any Event of Default and all sums paid by the City under any of the powers so to do conferred upon the City by this Agreement, together with all costs, charges and expenses incurred in any proceedings, judicial or otherwise, taken to realize the Principal or interest outstanding, whether taxable in any Court or other proceedings, or otherwise (including in all the above cases costs as between solicitor and client) shall be payable by EDE to the City forthwith at the address as stated in Article 8 and if not paid shall become part of the Principal and shall bear interest at the rate of the City of Edmonton’s monthly short-term investment rate per annum.


4.3.

Mention in this Agreement of any particular remedy of the City in respect of the happening of an Event of Default by EDE does not preclude the City from any other remedy in respect thereof, whether available at law or in equity or by statute or expressly provided for in this Agreement.  No remedy shall be exclusive or dependent upon any other remedy, but the City may from time to time exercise any one or more of such remedies generally or in combination, such remedies being cumulative and not alternative.
5.
LIMITATION OF CITY’S LIABILITY

5.1.
The obligations of the City pursuant to this Agreement are restricted solely to the lending of the Principal in the manner described in Article 3, and performance by the City of its obligations under this Agreement.


5.2.

No term or condition in this Agreement shall be construed as in any way constituting a partnership or a joint venture by EDE and the City. 


5.3.

EDE agrees that the City shall not be liable to EDE or to any other Person, for any claims, demands, damages or rights or causes of action whatsoever, arising out of, or incidental to, or in any manner connected with the operation of EDE.  EDE further agrees to keep and save harmless and to indemnify the City against any and all such claims, liabilities, demands, damages or rights, or causes of action, made or asserted by any Person arising out of or incidental to this Agreement and the performance of its terms.

6.
ASSIGNMENT

6.1.
This Agreement shall not be assigned without first obtaining the prior written consent of the City, which consent may be unreasonably and arbitrarily withheld.   

7.
LAWS AND REGULATIONS


7.1.

EDE shall comply with all statutes, regulations, bylaws, requirements and directions of the Federal, Provincial or Municipal Governments that may be applicable to this Agreement.

8.
ADDRESSES FOR NOTICES AND PAYMENT

8.1.

 Any notices or other communications or payments required under this Agreement to be given or made to EDE and the City, as the case may be, shall be conclusively deemed to be sufficiently given if personally delivered or sent by prepaid registered mail or transmitted by facsimile, addressed as follows:

to the City at:
5th Floor Chancery Hall, Corporate Services Department
#3 Sir Winston Churchill Square
Edmonton, AB T5J 2C3


Tel: # (780) 496-5356
Fax: # (780) 496-8854
Attention: General Manager of the Corporate Services Department

to EDE at:
Economic Development Edmonton

9797 Jasper Ave.

Edmonton, AB T5J 1N9

Tel: # (780) 917-7600

Fax: # (780) 917-7668

Attention: Mr. Allan Scott, President

 
or to any other address as may be designated in writing by EDE and the City.  Notice given by registered mail, if posted in Alberta, shall conclusively be deemed to have been received on the Fifth (5th) business day following the date on which such notice is mailed.  In the event of a postal strike, notice may only be given by personal delivery.  Every notice or other communication delivered personally or sent by facsimile shall be deemed to have been received on the business day following the actual date of delivery.

9.
MUNICIPAL GOVERNMENT ACT


9.1.

Nothing in this Agreement shall constitute the granting by the City of any approval or permit as may be required pursuant to the Municipal Government Act, R.S.A. 2000 Ch. M-26, and any amendments thereto, and any other legislation in force in the Province of Alberta. The City, as far as it can legally do so, shall only be bound to comply with and carry out the terms and conditions of this Agreement, and nothing in this Agreement restricts the City, its municipal council, its officers, servants or agents in the full exercise of any and all powers and duties vested in them in their respective capacities as a municipal government, as a municipal council and as the officers, servants and agents of a municipal government. 

10.
WAIVER


10.1.
The waiver by the City of the strict performance of any term or condition in this Agreement shall not constitute a waiver of any other term or condition nor shall it be deemed a waiver of any subsequent breach of the same or of any other term or condition in this Agreement.

11. OTHER ACTS
11.1 EDE covenants and agrees that it will, from time to time and at all times hereafter, make, do, and execute or cause or procure to be made, done or executed such further acts, deeds and assurances as may be necessary for the more effectual carrying into effect the terms of this Agreement.

12.
TIME OF ESSENCE


12.1.
TIME IS TO BE CONSIDERED OF THE ESSENCE OF THIS AGREEMENT and therefore, whenever in this Agreement either EDE or the City is required to do something by a particular date, the time for the doing of the particular thing shall only be amended by written agreement of EDE and the City.

THE CITY AND EDE HAVE EXECUTED THIS AGREEMENT ON THE ________ DAY OF _____________________, 2003. 

A P P R 0 V E D                        


THE CITY OF EDMONTON 

As to Form: _______________________

______________________________

City Solicitor





MAYOR

As to Content: _____________________ 

______________________________

Head of Department 




CITY CLERK







ECONOMIC DEVELOPMENT EDMONTON 










Per:____________________________














Per:____________________________


SCHEDULE A

Principal is in the amount of $1,500,000.00 Canadian dollars.

Interest will be calculated and compounded monthly, on the outstanding principal and interest balance owing, commencing with the date monies are advanced from the City to EDE.  The rate of interest will correspond to the monthly City of Edmonton short-term investment rate. For periods of less than a full month, interest will be prorated for the days of the month the balance was outstanding.

