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Rights-of-Way Consent And Access Agreement


Agreement No. RCAA - ##

THIS AGREEMENT MADE THE XXXXX DAY OF XXXX, 20##.

BETWEEN:

THE CITY OF EDMONTON,

a municipal corporation 

under the laws of Alberta

(the "City)









OF THE FIRST PART

-and-

“INSERT COMPANY NAME”

a corporation registered 

to carry on business

within the province of Alberta

("the Company")










OF THE SECOND PART



WHEREAS the Company operates as a “insert Company’s function” within the City of Edmonton;



AND WHEREAS the Company is regulated by the Canadian Radio-Television and Telecommunications Commission("CRTC"); “OPTIONAL”


AND WHEREAS the Company wishes to install and maintain wires, cables, ducts, conduits, pedestals, vaults, manholes and other accessories, structures and equipment in, on, under, or across City Lands as defined herein within the City and owned by or under the direction, control and management of the City;



AND WHEREAS the City is willing to consent to the use and occupancy of the City Lands on the terms and conditions contained in this Agreement provided that such use and occupancy will be in such a manner that it will not interfere with the City's use of the City Lands, the City's utility service requirements, or any rights or privileges conferred by the City to other persons not a party to this Agreement;



NOW THEREFORE THIS AGREEMENT WITNESSETH THAT in

consideration of the premises and the mutual covenants and obligations hereinafter set forth, the parties hereto agree as follows:

1.00    
DEFINITIONS
1.01    
For the purposes of construing this Agreement, the recitals hereof, the schedules annexed hereto, and any other documents or undertaking delivered in accordance with or in furtherance of the purposes and intents of this Agreement, unless there is something in the subject matter or context inconsistent therewith, the following expressions shall have the meanings ascribed in this Article 1.00.

(a)     

"Agreement" and the words "herein", "hereto", "hereunder" and similar expressions mean or refer to this Agreement and every schedule, addendum and all amendments hereto;

(b)

"Attaching Third Party" means any person, individual, body corporate, firm or other entity that Attaches, or owns, controls, places or uses an Attachment;

(c)

"Attachment" or "Attach" means the physical accessing and use of, or attachment to, the Equipment of the Company by an Attaching Third Party pursuant to Article 3.00 of this Agreement;

(d)

"City Land(s)" means the highways, streets, road allowances, lanes, walk way lots, bridges, public space or public water within the City of Edmonton and owned by or under the direction, control and management of the City.  The City Lands shall exclude land for which a certificate of title is registered in the name of the City in the Land Titles Office, unless the use and occupation of certain titled lands is specifically authorized by the City;

(e)

"Construction Price Index Variation" means the percentage change in the Edmonton Non‑Residential Construction Price Index, published from time to time by Statistics Canada, from the third quarter of the previous year to the third quarter of the year for which the rate is calculated. If Statistics Canada shall cease or fail to calculate or publish the Edmonton Non‑Residential Construction Price Index then the Construction Price Index Variation shall be determined by reference to the Edmonton Consumer Price Index published by Statistics Canada (in lieu of the Edmonton Non‑Residential Construction Price Index). Notwithstanding anything herein contained, if the change in the applicable price index hereunder for any calculated twelve month period is a negative sum then the Construction Price Index Variation in the Base Rate for such period shall be zero;
(f)

"Equipment" means but is not limited to, wires, cables, ducts, conduits, pedestals, vaults, manholes and other accessories, structures and equipment owned by or under the direction, control or management of the Company;

(g)

“Manager” means the City Manager for the City of Edmonton or his designate;
(h)

“OSCAM Permit” means an On Street Construction And Maintenance (OSCAM) permit issued by the City to allow construction on City Lands;

(i)

“Primary Right-of-way Alignment” means the area or all those portions of the City Lands for which the City has approved and issued to the Company a Utility Line Assignment Permit for the Company or an Attaching Third Party to install Equipment (aerial, surface or underground) for the use of the Company or an Attaching Third Party as evidenced by the “as built” drawings provided by the Company to the City as required by Article 6.12 of this Agreement;

(j)

"Secondary Right-of-way Alignment" means an existing alignment of any other party within which the Company has installed or obtained Equipment (aerial, surface or underground) within existing equipment of a third party as evidenced by “as built” drawings provided by the Company to the City as required by Article 6.12 of this Agreement;
(k)

“Utility Line Assignment Permit” means a permit issued by the City for an approved alignment on City Lands;

(l)

"Work" means any work related to the installation, maintenance, operation, repair, replacement, extension or removal of the Equipment or any Attachment on City Lands by the Company or an Attaching Third Party.

2.00

Grant of Access
2.01    
Subject to applicable law and the terms and conditions of this Agreement, the City hereby grants to the Company non exclusive consent to use and occupy the City Lands for the purpose of installing, maintaining, operating, repairing, replacing and removing the Equipment for the purpose of “insert purpose of installation”.

2.02

The grant of consent to the Company pursuant to this Agreement shall not in any way restrict the City’s right to cross the Company’s Equipment with its equipment or otherwise use the City Lands for any purpose, at no cost to the City; or to allow any person not a party to this Agreement to cross the Company’s Equipment with its equipment, on reasonable terms, or use the City Lands for any purpose.

2.03

The City may make use of or share in the use and occupation of trenches excavated by the Company provided such use and occupation complies with all applicable law and does not interfere with the use and occupation by the Company or any Attaching Third Party.  The City will be responsible for any additional costs directly arising from its use and occupation of the said trenches.

2.04

No use or occupation of City Lands pursuant to this Agreement shall create or vest in the Company any ownership or property rights in the City Lands or any portion thereof.

2.05

Nothing in this Agreement gives to the Company any ownership interest in, or right to permit any person (subject to Article 3.00 herein) to use or occupy any City Lands for any purpose.

3.00

ATTACHMENTS BY AN ATTACHING THIRD PARTY
3.01

Subject to any applicable law, to the extent that the Company is reasonably able to allow any person to access or use its Equipment, the Company shall have the right to allow an Attaching Third Party to Attach to its Equipment and to charge and recover a fee from that person for that right provided that no portion of that fee will be a charge for the use or occupation of the City Lands.

3.02

The Company shall be responsible to ensure that all Attachments and all activities and operations of any Attaching Third Party on City Lands are in compliance with the terms and conditions of this Agreement.  The Company agrees that a breach of any of the terms of this Agreement by an Attaching Third Party shall be a breach of this Agreement by the Company.

3.03

The Company shall promptly provide to the City:



(a)
the names and addresses of all Attaching Third Parties who Attach to the Equipment, and



(b)
all information requested by the City, acting reasonably, with respect to those Attachment rights.

4.00

PAYMENT
4.01

Within 30 days of execution of this agreement, the Company covenants and agrees to pay to the City an Administration Fee of up to $2,000.00 plus payment of the Goods and Services Tax (GST) to recover the approval and administration costs associated with the negotiation of this Agreement.
4.02

In consideration of the consent granted to the Company pursuant to this Agreement, the Company agrees to pay to the City a Use and Occupation Fee in accordance with the methods and calculations set out in Schedule “B” plus GST for the space occupied by the Equipment within all Primary Right-of-way Alignments on the City Lands during the term of this Agreement.

4.03

The Use and Occupation Fee is a charge for the use and occupation of the City's property and is not in lieu of taxes (including, without limiting the generality of the foregoing, business, property, and linear property taxes) or local improvement charges payable to the City, and the Company shall pay to the City all taxes properly assessable under the taxing authority of the City.

5.00

TERM
5.01

This Agreement shall be for a 5 year term commencing upon the date of signature by both parties, and shall be automatically renewed for an additional period of five (5) years, unless either the City or the Company gives written notice of cancellation to the other party not less than six (6) months prior to the expiry of the first five year term of this Agreement, upon which expiry date this Agreement shall terminate.

5.02

For the additional five (5) year renewal referred to in Article 5.01 this Agreement shall be renewed on the same terms and conditions contained in this Agreement with the exception of any adjustments or amendments in accordance with Articles 5.03 and 5.04 below or unless this Agreement is terminated in accordance with Article 13.00 of this Agreement and with the exception that there shall be no further renewal term.

5.03

The parties agree that upon the expiry of the first five (5) year term of this Agreement, the City shall calculate and adjust the Primary Right-of-Way Alignment Linear Charges in accordance with the method set out in Schedule “B”.  The adjusted Primary Right-of-Way Alignment Linear Charges shall be used as the Primary Right-of-Way Alignment Linear Charges for the second five (5) year term of the Agreement.

5.04

Either the City or the Company may give written notice to the other party not less than six (6) months prior to the expiry of the first five year term of this Agreement, requesting that any term or terms pursuant to Articles 2.00, 3.00, 6.00 and 7.00 of this Agreement be considered for renegotiation and revision for the second five year term.  If the parties are unable to agree to the revisions of any terms within the above mentioned articles, prior to the expiry of the first five year term, the original terms and conditions shall remain in effect for the next renewal term. 

5.05

Prior to expiry of the second five year term of this Agreement the City agrees to enter into good faith negotiations for an additional term renewal to this Agreement or for a new Right-of-Way Consent and Access Agreement between the Company and the City.

6.00

WORK ON CITY LANDS
6.01

All costs and expenses associated with construction, installation, maintenance, operation, repair, replacement, or removal of Equipment, or any other activity by the Company in the exercise of its rights pursuant to this Agreement on the City Lands, shall be borne by the Company.

6.02

The Equipment will only be installed at such locations on those portions of the City Lands as approved by the City.

6.03

The Company will provide to the City a copy of its construction and servicing standards within seven (7) days of receiving prior request.

6.04

The Company’s construction and servicing standards must meet or exceed the requirements of the City’s Design and Construction Standards, City policies or City practices.  It is the Company’s sole responsibility to determine if its construction and servicing standards meet the City’s requirements.  If the City’s standards do not cover all articles dealt with in the Company’s construction and servicing standards the City then reserves the right to review and approve those articles of the Company’s standards.

6.05

Prior to the commencement of any excavation or of installation of any Equipment or Attachment in, on, under or across City Lands in a new Primary Right-of-Way Alignment, at any time during the term of this Agreement, the Company shall obtain a Utility Line Assignment Permit from the City and provide to the Manager plans showing the location of the Equipment or Attachment in such detail as required by the Manager.

6.06

Notwithstanding Article 6.05 of this Agreement, the Company may carry out routine maintenance, field testing and subscriber connections without the consent of the City, but in no case will it carry out any excavation except in accordance with this Agreement.

6.07

The Company agrees that all Work carried out by the Company on City Lands pursuant to this Agreement shall:



(a)
be carried out in a good, workmanlike and timely manner; 



(b)
comply with all applicable construction and safety codes, City construction standards, City service standards and City policies and procedures, as amended from time to time; 



(c)
be in accordance with the Company’s Servicing Standards in accordance with Article 6.04 herein; and



(d)
be made to the permanent installation standard no later than six months after installation or within such reasonable time period as approved by the Manager, where the work has been done as an emergency or temporary repair.



(e)
not interfere in any manner with the property of the City or any person, including but not limited to, poles, wires, cables, ducts, conduits, pedestals, vaults, manholes and other accessories, structures and equipment.

6.08

Notwithstanding any other provision in this Agreement, the City reserves the right to set, adjust or change the approved schedule of work by the Company within the City Lands at its sole discretion, acting reasonably, for the purpose of coordinating or managing any major events or activities, including the restriction of any Work on certain City Lands during the certain time periods. The City shall use its best efforts to provide to the Company, 48 hours advance notice of any change to the approved schedule of work by the Company in the City Lands.

6.09

Upon completion of any Work pursuant to this Agreement the Company shall immediately restore and repair any damage to the City Lands, other City property or property of any other person to the condition in which they existed prior to the Work, and to the satisfaction of the Manager. If the Company fails to restore and repair in accordance with this Article within twenty (20) days of receipt of notification from the City, the City may complete the restoration and repair and charge all costs to the Company.


6.10

The Company will dispose of all earth, stone, asphalt, concrete and other materials removed from the City Lands during any Work, at its sole cost and expense, unless otherwise directed by the Manager.  The City may reserve rights to salvage all or a portion of such materials upon notice to the Company and the Company will comply with such direction of the Manager.

6.11

Where an installation of any Equipment on City Lands is required by the Company or a Attaching Third Party outside of an existing Primary or Secondary Right-of-way Alignment, the Company will obtain or cause the Attaching Third Party to obtain, as the case may be, a Utility Line Assignment Permit from the City.

6.12

The Company shall provide "as built" drawings to the City within two (2) months of completing the installation of any Equipment.  Drawings must be provided to a level of detail to the satisfaction of the Manager.

6.13

At any time, within twenty four (24) hours of receipt of notification from the City, the Company shall, at no cost to the City, provide plans of the locations of any Equipment and Attachments, to the City.

6.14

The Company agrees that it shall:



(a) at its sole cost and expense, be a full participant in the City's Geographic Base Information System (GBIS), to enter into a GBIS participant agreement with the City and to update, maintain and make available in a timely manner in a compatible format to the City's computerized mapping system, the facility mapping information of the Company as required by the City, or



(b) to provide all information and pay all of the City’s costs required to enable the City to enter, update and maintain facility mapping information of the Company in the GBIS System. 

6.15

Notwithstanding any other provision in this Agreement, all surface restoration or repair that is the responsibility of the Company under this Agreement:



(a)
will be completed by the City at the sole cost and expense of the Company, or



(b)
will be completed by the Company and must meet or exceed the terms and conditions of the edition of the City of Edmonton Design and Construction Standards in effect at the time of construction.  For the Construction Completion Certificate and Final Acceptance Certificate Procedures highlighted in Section 6 of Provisions For Developers in Volume 3, General Conditions and Drawings of the City of Edmonton Design and Construction Standards notifications will be to Development Services of the Roadways Construction Section.

6.16

The Company agrees that it shall at its sole cost and expense, within 30 days of the date of execution of this Agreement, register and maintain a membership in good standing for the duration of this Agreement with the Alberta One-Call Corporation. All costs associated with obtaining and maintaining membership with the Alberta One-Call Corporation shall be borne by the Company.  Contact with Alberta One-Call may be made by facsimile, personal delivery or prepaid registered mail addressed as follows:



Alberta One-Call Corporation



230, 6940 Fisher Road SE



Calgary, Alberta



T2H 0W3



Fax: (403) 531-3703

7.00

MAINTENANCE AND REPAIR
7.01

The Company agrees, at its sole cost and expense, to maintain the Equipment and Attachments in a safe, clean and sanitary condition and in good and substantial repair, to the satisfaction of the Manager.

7.02

At any reasonable time, the Company will permit the City to inspect the Equipment and Attachments for the purpose of ascertaining the condition or state of repair thereof or of verifying that no default has occurred under this Agreement.

7.03

Where an inspection reveals that repair or maintenance is necessary, the City may give the Company notice of the need for such repair or maintenance and the Company hereby agrees to promptly and in accordance with such notice, commence or cause the same to be commenced within the time limited in such notice and to diligently proceed to complete the same in a good and workmanlike manner.  In default of the Company carrying out such repair or maintenance, the City may carry it out for the account and at the sole cost and expense of the Company.  If the City effects repairs and maintenance pursuant to this Article, the City shall incur no liability to the Company resulting therefrom.

8.00

RELOCATION
8.01

Upon receipt of thirty (30) days notice from the City, the Company shall, at its sole cost and expense, relocate any Equipment within the City Lands, or perform any other work in connection with its Equipment as may be required by the City to comply with safety standards or accommodate any relocation, installation, modification, repair, construction, upgrading or removal of City facilities.  

8.02

Prior to ordering the Company to relocate its Equipment or perform any work in accordance with Article 8.01 herein, the City agrees to consider the cost of the relocation or work in the evaluation of the total cost of the City's work, provided that in no event will the City be under an obligation to act on the results of the evaluation or pay to the Company the cost of the relocation or any other work the Company is required to complete.

9.00

EMERGENCY
9.01

In an emergency or situation of necessity, involving any Equipment or Attachment, or the activities of the Company or an Attaching Third Party on City Lands, which constitutes a danger or potential danger of bodily injury or substantial damage to property, the Company shall use its best efforts to provide notice to the City prior to commencing any emergency repair.  If advance notice cannot be provided by the Company, the Company shall provide notice to the City as soon as reasonably possible thereafter.  The Company shall forthwith take steps or cause steps to be taken, at its sole cost and expense, to handle the emergency in as timely a manner as possible and shall restrict the use of the City Lands by the City as minimally as possible in the circumstances.

9.02

Notwithstanding the provisions of Article 9.01 herein, in the event of an emergency situation, the City may take any measures deemed necessary to alleviate the emergency as the City shall determine, and the Company shall reimburse the City for all expenses thereby incurred as a result of any Equipment, Attachment, the operations of the Company or an Attaching Third Party, or the failure of the Company to comply with Article 9.01 herein.

10.00

HAZARDOUS SUBSTANCES
10.01

The City has made no representations or warranties as to the quality, condition or sufficiency of the City Lands for any purpose, or as to the presence or absence of hazardous substances on or under the City Lands and the City Lands are used and occupied by the Company at its own risk with all faults and imperfections whatsoever and on a strictly "as is, where is" basis.

10.02

The Company agrees to assume any and all environmental liabilities relating to the use and occupation of the City Lands by the Company or an Attaching Third Party, including but not limited to, liability for clean up of any hazardous substance on or under the City Lands which result from the use, activities or operations of the Company or an Attaching Third Party in, on or about the City Lands or which result from any products or goods brought upon the City Lands by the Company or an Attaching Third Party, or by any person with the consent, express or implied of the Company or an Attaching Third Party.

11.00  
INDEMNIFICATION
11.01 The Company:



(a)
shall be liable to the City for, and



(b)
shall indemnify and hold harmless the City, its councillors, servants, agents, and employees from and against

any and all losses, liabilities, claims, suits, actions, damages including indirect damages, special damages and consequential damages, costs and expenses (and without limiting the generality of the foregoing, including costs as between a solicitor and his own client) which may be brought or made against the City  or which the City may pay or incur as a result of or in connection with:




(i)
any of the rights, licenses or privileges granted to the Company or the use and occupation of the City Lands by the Company or an Attaching Third Party pursuant to this Agreement;



(ii)
any breach, violation or non-performance of any covenant, condition or agreement in this Agreement to be fulfilled, kept, observed or performed by the Company;




(iii)
any damage to property or injury to a person or persons, including death resulting at any time therefrom, occasioned by the use and occupation, activities or operations of the Company or an Attaching Third Party, in, on or about the City Lands; 



(iv)
any damage to any property or injury to a person or persons, including death resulting at any time therefrom, arising from the escape, discharge or release of any hazardous substance (including, but not limited to, petroleum products and by-products, industrial wastes, contaminants, pollutants, dangerous substances, and toxic substances, as defined in or pursuant to any law, ordinance, rule, regulation, bylaw or code, whether federal, provincial or municipal) occasioned by the use and occupation, activities or operations of the Company or an Attaching Third Party, in, on or about the City Lands;



(v)
any damage to property or injury to a person or persons, including death resulting at any time therefrom, arising from the City performing its normal operation and maintenance within the City Lands or the City responding to any emergency situation or carrying out any emergency repairs occasioned from the use and occupation, activities or operations of the Company or an Attaching Third Party, in on or about the City Lands, pursuant to this Agreement, except when such damage or injuries occur as a result of the City’s wilful misconduct or gross negligence.
This Article shall survive the termination of this Agreement.  

11.02

Notwithstanding any approvals, consents, advice or direction given by the City with respect to any matter referred to in this Agreement, the Company shall be and remain liable for all loss or damage to property and all injury or death to persons arising from or relating in any way to the use and occupation of the City Lands by the Company or an Attaching Third Party.

11.03

In the event that any claim, suit, action or demand is brought or made against the City, for which the Company has agreed to indemnify and save harmless the City, and provided that the City has given the Company written notice of 30 days or such reasonable time as determined by the Manager to take carriage of such claim, action, suit or demand, the City may at its option upon providing said written notice to the Company:



(a)
compromise any such action, suit, claim or demand in the sole discretion of the City and on such terms as the City will deem reasonable, and the Company will thereupon forthwith pay to the City the sum or sums so paid herein, together with the costs of the City in defending or settling any such action, suit, claim or demand, or



(b)
require the Company to contest the same or the validity thereof by appropriate legal proceedings. On final determination of such action, suit, claim or demand, the Company will immediately pay any judgement rendered against the City or any of its servants, agents or employees together with all proper costs and charges.

12.00 
INSURANCE
12.01

Throughout the term of this Agreement, the Company shall maintain in full force and effect the following:


(a)
General Liability insurance in an amount not less than Five Million Dollars ($5,000,000.00) per occurrence for personal injury and/or property damage.  Such policy shall be endorsed to include the following:



(i)

Contractual Liability (including this Agreement);



(ii)

Non-Owned Automobiles;



(iii)

Independent Contractors (as applicable);



(iv)

Products & Completed Operations (as applicable);



(v)

Excavation, collapse, shoring and pile driving (as applicable);



(vi)

Broad form Property Damage;



(vii)

Employees as Additional Insureds;



(viii)

Cross Liability.


(b)
Standard Owned Automobile Liability coverage in an amount not less than Two Million Dollars ($2,000,000.00) per accident for bodily injury and/or property damage.

12.02

The aforementioned insurance coverage policies shall be endorsed to provide the City with thirty (30) days prior written notice of cancellation or material change to coverage levels below those stated in Article12.01, and shall be in a form acceptable to the City's Director, Risk Management and Claims or his designate.  Evidence of such policies shall be submitted to the City on the Certificate of Insurance and endorsement forms provided to the Company by the City which will be duly completed by the Company's broker and/or insurer.  The Company's broker shall promptly supply a certified copy of the policies if requested by the City's Director, Risk Management and Claims or his designate.


12.03

As an alternative to submitting the Certificate of Insurance form, the Company or the Company's broker may provide a certified copy of the aforementioned policies.  Such policies shall be properly endorsed and in a form acceptable to the City's Director, Risk Management and Claims or his designate.  Evidence of renewal of coverage shall be provided to the City prior to expiry in a form acceptable to the City's Director, Risk Management and Claims or his designate.

12.04

Upon request by the City, the Company shall provide additional insurance if this is deemed necessary by the City's Director, Risk Management and Claims or his designate.  If requested, a written explanation will be provided to the Company for the additional insurance requirement.

12.05

It is further understood and agreed that the policy limits shown under Article 12.01 (a) and (b) herein do not define or limit the Company's liability to indemnify the City, nor does the City make any representation as to the adequacy of said limits or scope of coverage in the event of a claim.

13.00   TERMINATION
13.01

In the event that:


(a)  any sums payable hereunder by the Company to the City shall be unpaid for thirty (30) days after any of the days on which the same become due;   


(b)  the Company is in default in the observance of any other of the terms, conditions and covenants contained in this Agreement and fails to rectify the default within thirty (30) days after receipt of written notice from the City, or if the default is such that it cannot be rectified in thirty (30) days, the Company fails to commence rectification within the said thirty (30) days; 

then the City may, at its option, upon thirty (30) days written notice to the Company, terminate this Agreement.  If the Company disputes the occurrence of one of the events pursuant to this Article entitling the City to terminate this Agreement, the Company shall refer the matter to arbitration pursuant to Article 14.00 hereof within the said thirty (30) day period and, in such event the arbitration committee shall determine whether the City is entitled to terminate this Agreement and, if so, the effective date of such termination.  

13.02

This Agreement shall terminate if an order is made or an effective resolution is passed for the winding up, dissolution or liquidation of the Company, if the Company ceases or threatens to cease to carry on its business, becomes insolvent or bankrupt, commits any act of bankruptcy, goes into liquidation either voluntarily or under an order of a Court of competent jurisdiction, makes a general assignment for the benefit of its creditors, files a proposal or a voluntary assignment under the Bankruptcy and Insolvency Act (Canada), admits its inability to pay its debts generally as they become due or otherwise acknowledges its insolvency, or if a petition is filed against the Company under the Bankruptcy and Insolvency Act (Canada).

13.03 Upon termination of this Agreement for any reason the Company shall, at its option:

(a) notify the City within 45 days of the date of termination, that the Company will remove all of its Equipment from the City Lands at the sole expense of the Company to the satisfaction of the Manager or;

(b) remove all or part of the Equipment from the City Lands as directed by the Manager at the sole cost and expense of the Company and surrender any remaining Equipment to the City which shall remain upon the City Lands and become the absolute property of the City.

13.04

If the City requires the removal of all or part of the Equipment from the City Lands, the Equipment shall be removed within a reasonable period of time and the Company shall forthwith repair any damage resulting from the removal and restore the City Lands to the condition in which they existed prior to the removal. If the Company fails to remove its Equipment and restore the City Lands, the City may complete the removal and restoration and charge all costs to the Company.  The Company agrees that the insurance policy referred to in Article 12.00 hereof shall remain in full force and effect until all the Company's Equipment is removed and the City Lands are restored in accordance with this Article.

13.05

Notwithstanding the expiry or earlier termination of this Agreement the Company shall continue to be liable to the City for all payments due and obligations incurred thereunder prior to the date of such termination.

14.00

ARBITRATION
14.01

If a dispute arises that cannot be settled through direct discussions, the parties agree to first endeavour to settle the dispute in an amicable manner by mediation. If the dispute cannot be resolved by mediation, the parties shall submit the dispute to binding arbitration before a sole arbitrator conducted pursuant to the Alberta Arbitration Act, Chapter A-43.1.  If agreement cannot be reached on naming the mediator or arbitrator, either party may request the President of the Alberta Mediation Society to name a mediator or arbitrator.

14.02

This Article applies to any dispute that arises between the parties under this Agreement or any legal relationship associated with or contemplated by this Agreement, whether in contract, tort or otherwise, including but not limited to a dispute as to or arising out of the existence, terms, validity or termination of this Agreement.  This Article does not apply to a dispute with respect to a matter to be determined by, determined in the opinion of, to the satisfaction of, in the discretion of, or as required by, the City or its representative.

14.03

An arbitration may be commenced by either party giving notice to the other party to participate in the appointment of an arbitrator. The notice shall contain a statement of the issue or issues in dispute.

14.04

Subject to Article 14.01, there will be a single arbitrator unless otherwise agreed by the parties, and the parties will appoint the arbitrator by agreement within twenty (20) days after the giving of notice of commencement of arbitration in accordance with Article 14.03 herein.

14.05

This Article does not apply to a dispute which may fall under the jurisdictional competency of the Canadian Radio-television and Telecommunications Commission.

15.00

TAXES
15.01

The Company agrees that no taxes, rates, assessments, charges, levies or impositions of any kind or nature of any governmental authority shall be payable by or placed upon the City in relation to any use or occupation of the City Lands by the Company or a Attaching Third Party pursuant to this Agreement, and if any such taxes, rates, assessments, charges, levies or impositions shall be levied, imposed, or placed, the Company shall make payment thereof.

15.02

All taxes or assessments in the nature of sales taxes, goods and services taxes or value added taxes which may be charged, levied or assessed as a result of this Agreement, whether or not such taxes are charged, levied or assessed as against the City, shall be the responsibility of the Company, and the Company shall on written demand by the City, pay to the City any and all such taxes.  The Company shall not be obligated to pay such taxes to the City as contemplated in this Article if the Company shall have delivered to the City Treasurer a statutory declaration evidencing that the Company is a registrant pursuant to any such tax legislation and as such, the City is not liable to remit any such sales taxes to any taxing authority.  In the event that the Company is a registrant as hereinbefore stated, and pursuant to this Article has the obligation to remit such taxes directly to the relevant taxing authority, then in such case, the Company agrees to indemnify and save harmless the City as against any and all actions, causes of action, claims, demands, costs or damages, which the City may incur or sustain in regard to the payment, or failure to pay, by the Company of any such taxes.

16.00

FAILURE TO PERFORM
16.01

Without limiting the City's rights to terminate pursuant to Article 13.00 herein, if the Company at any time fails to perform its obligations pursuant to this Agreement, the City may at its option:



(a)
perform such obligations upon notice to the Company in that regard.  Within sixty (60) days of receipt by the Company from the City of an invoice setting forth the costs incurred by the City in performing such obligations or any other costs payable by the Company to the City hereunder, the Company shall pay such costs to the City,



(b)
withhold any approval or permit required to be given prior to the commencement of any Work, until the Company has complied with its obligations pursuant to this Agreement.

16.02 

Neither of the parties will be liable for failing to perform any of its respective obligations, covenants and agreements herein contained (excepting always obligations, covenants or agreements to pay), if failure, damage or loss is caused by one or more of the following events; namely, acts of God or of the enemies of Canada, fire or other casualty, war, disaster, riots, strikes, walk-outs or other disturbances or for any other causes beyond the control of the party seeking relief and any date affected thereby shall be extended for the number of days equal to that number of days during which any such event is operative.

16.03

When any amount payable hereunder by the Company to the City shall be in arrears, such amount shall bear interest at the rate of one and one half percent (1.5%) per month (eighteen percent (18%) per annum) until paid but this stipulation for interest shall not prejudice or affect any other remedies available to the City by law or by the terms of this Agreement.

17.00

COMPLIANCE WITH LAWS
17.01

The Company shall procure and maintain at its sole cost and expense, such licences, permits or approvals, from federal, provincial, municipal or other government authorities as may be necessary to enable the Company to conduct its business or exercise the rights granted to it pursuant to this Agreement on the City Lands.  

17.02

The Company shall operate its business and shall carry on and conduct all activities on City Lands in compliance with all federal, provincial and municipal statutes, orders, regulations and bylaws as amended.

17.03

The Company shall be subject to and shall comply with the procedures, policies and practices governing all City departments from time to time, and for greater certainty but, without restricting the generality of the foregoing, the Company shall obtain all approvals ordinarily required from the Manager and shall be subject to all City servicing standards, all construction standards, all OSCAM requirements, all requirements under the Parkland Policy and North Saskatchewan River Valley Area Redevelopment Plan Bylaw and the Parkland and North Saskatchewan River Valley Utility Installation Policy and all other circulation procedures of general application as amended.

18.00

NOTICE
18.01

Any notice required or permitted to be given hereunder may be sufficiently given if personally delivered or sent by prepaid registered mail addressed as follows:

(a) to the City at:

General Manager

Transportation and Streets

15th Floor, Century Place

9803 - 102A Avenue

Edmonton, Alberta

T5J 3A3


(b)
to Company at:

or to any other address as may be designated in writing by the parties.  Notice given by registered mail, if posted in Alberta, shall conclusively be deemed to have been received on the fifth business day following the date on which such notice is mailed.  In the event of a postal strike, notice may only be given by personal delivery. 

18.02

The Company shall provide to the City a list of twenty four (24) hour emergency contact personnel for the Company and shall ensure that the list is always current.

19.00

GENERAL
19.01

The Company shall not suffer or permit any builder's lien(s) or other construction liens to be filed or registered against the City Lands resulting from the operations or activities of the Company or an Attaching Third Party.  Any lien so filed shall be removed from title to the City Lands by the Company within twenty (20) days following notice from the City to the Company of the existence of a lien.

19.02

No rights or consents granted hereunder shall create or vest in the

Company any ownership or property rights in the City Lands nor create an interest in land, and the Company shall not register its interest under this Agreement as such.

19.03

The Company agrees that it shall, at its own cost and expense, procure and carry or cause to be procured, carried and paid for, full Workers' Compensation Board coverage for itself and all workers, employees, servants and others engaged in or upon any Work.

19.04

Use of the word "will" or "shall" in this Agreement creates a mandatory obligation.

19.05

The insertion of headings is for convenience of reference only and shall not be construed so as to affect the interpretation or construction of this Agreement.

19.06

This Agreement shall be construed and governed by the laws of the Province of Alberta.

19.07

This Agreement shall enure to the benefit of and be binding upon the parties hereto and their respective heirs, executors, administrators, successors, including successors in title, and permitted assigns.

19.08

The Company covenants not to assign this Agreement nor share the use or advantages thereof except as expressly allowed by the terms of this Agreement, and the Company agrees that this Agreement grants rights which are personal to the Company only and which are not assignable without the written consent of the City which consent may not be unreasonably withheld.

19.09
Notwithstanding Article 19.08, the City shall provide, upon written request from the Company, consent of assignment of this Agreement to a lending institution for purposes of providing confirmation of the Company’s rights contained herein.  The City agrees to provide such consent provided that;

(a) the assignment is to a Canadian Chartered Bank or any other Registered Financial Institution acceptable to the Manager;

(b) the Company shall remain bound to the covenants contained within this agreement.

19.10

All contracts, whether of employment or otherwise, entered into by the Company with respect to this Agreement, including without limiting the generality of the foregoing, agreements with an Attaching Third Party, shall be made by the Company as principal and not as agent of the City and the City shall have no liability thereon.

19.11

Nothing herein shall be construed as in any way constituting this a partnership among or a joint venture by the parties hereto, or be construed to evidence the intention of the parties to constitute such a relationship. Neither party shall hold itself out contrary to the terms of this Article by advertising otherwise, nor become liable or bound by any representation, act or omission whatsoever of the other party contrary to the provisions of this Article.

19.12

This Agreement is the entire agreement between the parties with regard to the matters dealt with in it, and there are no understandings or agreements, representations, warranties, conditions or collateral terms, verbal or otherwise, existing between the parties except as expressly set out in this Agreement. The consideration stated herein is the sole consideration and inducement for the execution of this Agreement.

19.13

The reference to any legislation in this Agreement shall be deemed to include all amendments thereto and all regulations thereunder and all statutes, including all amendments thereto and regulations thereunder, that may be substituted for that legislation.

19.14

The waiver by the City or the Company of the strict performance of any condition, covenant or agreement herein contained shall not constitute a waiver of or abrogate such or any other condition, covenant or agreement nor shall it be deemed a waiver of any subsequent breach of the same or of any other condition, covenant or agreement.

19.15

Should any provision of this Agreement be void, voidable or unenforceable for any reason whatsoever, it shall be considered separate and severable from the remaining provisions of this Agreement, which shall remain in force and be binding as though the said provision had not been included.

19.16

This Agreement shall not be modified, varied or amended except by an instrument in writing signed by the parties hereto.

IN WITNESS WHEREOF the parties hereto have affixed their respective corporate seals by the hands of their duly authorized officers in that behalf on the day and year first above written.

APPROVED





THE CITY OF EDMONTON

As to Form ___________________
______________________ 


     Corporate Services,
As represented by the General Manager, 


      Law Branch
Transportation and Streets Department


Per: 

As to Content __________________
______________________

            Transportation and Streets
          City Clerk

            Department


“INSERT COMPANY NAME”

________________________
________________________ 
Witness
Signature of Authorized Officer


________________________

Printed Name of Authorized Officer

________________________

Position of Authorized Officer

________________________
________________________

Witness
Signature of Authorized Officer


________________________


Printed Name of Authorized Officer


________________________


Position of Authorized Officer

EMERGENCY TELEPHONE NUMBER


1-800 
Emergency contacts for   XXXXX    as per Article 18.02:

Third Parties as described in Article 1.00:

Name





Phone



Contact

A.
Primary Right-of-Way Alignment Linear Charges
1. The payment of [insert downtown charge $XX.XX] per meter of length per year (as adjusted by the application of an Efficiency Factor as defined in Article D of this Schedule “B”) of Primary Right-of-way Alignment for the Equipment installed on or within the City Lands within the City of Edmonton Downtown Business Revitalization Zone (“DBRZ”) Area boundaries as reflected on Schedule “C” attached hereto.

2. The payment of [insert downtown charge $XX.XX] per meter of length per year (as adjusted by the application of an Efficiency Factor as defined in Article D of this Schedule “B”) for the service connections installed on or within the City Lands within the City of Edmonton DBRZ Area boundaries as reflected on Schedule “C” measured from the main duct or cable to the City Lands demarcation point being the point where City Lands end and adjacent property begins.

3. The payment of [insert outside charge $X.XX] per meter of length per year (as adjusted by the application of an Efficiency Factor as defined in Article D of this Schedule “B”) of Primary Right-of-way Alignment, excluding bridges, for the Equipment installed on or within the City Lands outside the City of Edmonton DBRZ Area boundaries as reflected on Schedule “C” attached hereto.

4. The payment of [insert downtown or highest use charge $XX.XX] per meter of length per year of Primary Right-of-way Alignment, on bridges, for the Equipment installed on or within bridge structures in the City Lands.  Bridge length to be measured from the outside edge of the abutment on each end of the bridge structure.

B.
Calculation of Payment Due for Primary Right-of-way Alignment
1. Calculation of payment for a Primary Right-of-way Alignment shall be from the first day of the month following the start of installation of the Equipment within that Alignment.

2. Calculation of total payment due for new Primary Right-of-Way Alignments installed in any given year of the Agreement shall be the sum of payment due for each new alignment or portion thereof carried out during the year.

Calculation of payment due for each new alignment or portion thereof will be the appropriate annual per metre charge as per Article A in Schedule “B” of this Agreement multiplied by the total number of meters installed (as established from the as-built drawings for each project) multiplied by the number of days between the first day of the month following the start of installation and the next annual anniversary date of the agreement divided by 365.

3. Calculation of payment due for the total length of Primary Right-of-Way Alignment occupied as of each annual anniversary date of the Agreement is the sum of payments due in each category in Article A of Schedule “B” of this Agreement.

Payment due in each category is calculated by multiplying the annual per metre charge by the length in metres.

C.
Payment of Use and Occupation Fee
Payments will consist of a reconciliation payment for alignments obtained in the preceding year of the Agreement plus a monthly fee based on alignments occupied at the start of each yearly anniversary date.

1. Reconciliation Payment due for Primary Right-of-Way Alignments obtained in the immediately preceding Agreement year will be paid as a lump sum payment, based on calculations described in Article B.2 of Schedule “B” of this Agreement.

2. Payment of a Use and Occupation Fee for Primary Right-of-Way Alignments occupied as of each annual anniversary date will be based on calculations described in Article B.3 of Schedule "B” of this Agreement.  Payment of the Fee for each year of the Agreement is to be divided by 12 and paid monthly.  The monthly fee is payable to the City in advance or on the first day of each month without any deductions whatsoever.

D.
Adjustment of Primary Right-of-way Alignment Linear Charges
1. Efficiency Factor

Efficiency factors will be applied if Primary Right-of-way Alignments are over existing third party alignments where the third party is paying a Use and Occupancy fee to the City.  The Efficiency Factor will be a split sharing factor of alignments on a percentage basis.  
For example, if the Company were to install their alignment on top of an alignment where the City is already receiving compensation, an efficiency factor would be assigned to that alignment to reduce the linear charge payable by the Company as determined by the Manager.
2. CPI Factor

At the beginning of the five year renewal period, the Primary Right-of-way Alignment Linear Charges will be adjusted to be an amount equal to the amount of the Primary Right-of-way Alignment Linear Charges for the immediately preceding five (5) year period plus a percentage increase equal to the Construction Price Index Variation, expressed as a percentage rate per annum, calculated and compounded annually for each of the previous five years (as shown on accompanying sample calculation).

Period

Annual Charge
Edmonton CPI 
New Annual Charge 


Year 1

$20.00 / m.
3.2%
$20.64 / m.


Year 2

$20.64 / m.
5.0%
$21.67 / m.


Year 3

$21.67 / m.
2.5%
$22.21 / m.


Year 4

$22.21 / m.
- 2.0%
$22.21 / m.


Year 5

$22.21 / m.
2.0%
$22.66 / m.


NEXT TERM

$22.66 / m.
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